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ROBERT LUDWELL YATES PEYTON. 


By Cuas. W. SLOAN. 


DWARD EVERETT once said “ there 

is no species of intellectual labor of 

the highest order which perishes for want 

of a contemporary record to the same ex- 

tent as that which is daily exerted in the 
courts of law.” 

Fifty years ago Major Uriel Wright was 
the most brilliant orator and criminal advo- 
cate at the St. Louis bar. The writer recalls, 
with no little pleasure, the impression re- 
ceived whilst listening to an impassioned 
appeal for the Union, made by this gifted 
and eloquent speaker not a great while be- 
fore the war between the States. How un- 
fortunate, that so little is preserved to show 
the present generation what gems of true 
eloquence came from the lips of this won- 
derful man. Fifty years ago there lived in 
western Missouri a brilliant orator and advo- 
cate, who occupied a position at the bar in 
his section similar to that held by Wright in 
St. Louis. If the latter was successful in 
winning verdicts before juries in St. Louis, 
so was Robert L. Y. Peyton equally success- 
ful where he lived and practiced law. Young 
Peyton was born and reared in Loudon 
county, Va.,— being the son of Townsend 
Peyton. He was of distinguished ancestry, 
being, it is said, closely related to the cele- 
brated Peyton Randolph and John Randolph 
of Virginia. He was also a cousin of Hon. 
Bailie Peyton, for many years a distinguished 


member of Congress from Tennessee. He |, 


was graduated from Miami College, Oxford, 
Ohio, and afterwards finished his legal edu- 
cation at the University of Virginia. Imme- 





diately after completing his law course, and 
when about twenty-one years of age, he came 
west and located at Harrisonville, then a 
small town on the western border of Mis- 
souri, to practice his profession. This was 
about 1844. He was of course a stranger; 
but the opportunity to become acquainted 
soon, fortunately for him, arrived. The 
people in those days —even though seem- 
ingly on the confines of civilization — were 
patriotic, and missed no opportunity to show 
their patriotism on the great national holi- 
day by the usual celebration. Peyton was 
asked to speak. He did so, and awoke next 
day to find himself famous. There were 
those present on that occasion who had 
heard many of the great orators of the 
country, who hesitated not, after listening 
to him, to rank him alongside with Clay, 
Marshall, and others of that class. After 
this, there was no lack of cases for the 
young attorney; and it was not a great 
while before he was retained in many of 
the most important cases, criminal and civil, 
in his section of the State; consequently he 
was often arrayed against some of the best 
legal talent of that time. A circuit was then 
composed of many counties, and the judge 
accompanied by the attorneys rode the cir- 
cuit together. Peyton did not have many 
law books — indeed good law libraries were 
scarce in those days— but he was well- 
grounded in the elementary principles, was 
a close student, was quick to seize on the 
strong points of a case, and could when 
occasion demanded make a clear, logical and 
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forcible argument before court or jury. He 
generally at the trial relied on some leading 
case. Instructions asked by him read like 
paragraphs from an essay. Before juries 
he became almost invincible, and woe betide 
the opponent who met him before the 
twelve. Slightly over six feet in height, 
rather slender in person, with large dark 
grey eyes, which could flash defiance or 
look as gently as a woman’s, large mouth, 
heavy dark hair, high broad forehead, with 
nostrils, when speaking, as an enthusiastic 
admirer described him, “ reminding one of 
the nostrils of an Arabian horse,” his ap- 
pearance was handsome and striking. He 
had, however, an ungainly, awkward walk, 
being somewhat pigeon-toed. He used with 
telling effect the outstretched index finger 
in his impassioned appeals. There was no 
levity about him; no coarse anecdotes ever 
came from his lips. Singularly pure in life, 
in thought and diction, he impressed those 
who heard him as always honest and con- 
scientious in what he had to say, —as pos- 
sessed of lofty ideals, and seriously in earnest 
in whatever he undertook. His voice was 
musical and exceedingly fascinating, whether 
in speaking or in ordinary conversation ; his 
enunciation so clear and distinct that every 
syllable was distinguishable; his command 
of language fine. His sentences were some- 
what lengthy at times,— reminding one of 
the rhythmic sentences which were not un- 
usual to Wm. Evarts,— yet always clear 
and forcible. 

He loved Shakespeare, was familiar with 
the Bible, was fond of the classics, and his 
speeches abounded with classical allusions 
and illustrations. Juries would at times 
listen to him as if spellbound. It is not 
recalled that any man was hung whom he 
defended; indeed to secure his services in a 
criminal case almost invariably meant an 
acquittal. Defending a man once charged 
with murder, where the circumstances pointed 
strongly towards guilt, in supporting a plea 
of self-defence, he boldly drew in striking 





colors a picture of his client, whom he 
likened to ‘a lamb hounded by a hyena.” 
When he closed his masterly speech both 
audience and jury were in tears, completely 
under the control of the eloquent ‘advocate. 
As might have been expected a verdict of 
acquittal quickly followed. 

Judge Hicks, an eminent circuit judge be- 
fore whom he practiced, was partial to him, 
and admired greatly his talents. In speak- 
ing of him he once said: “ If Peyton had 
given the same attention to the study of the 
law, strictly, as he had to oratory, he would 
have been among the ablest jurists of the 
country.” One of the Missouri Supreme 
Court judges, Judge Ewing, once speaking 
to the writer about him, confessed to the 
wonderfully fascinating style of this gifted 
man even before that august tribunal. Hon. 
Geo. G, Vest, at present United States senator 
from Missouri, who knew Peyton intimately, 
and who was associated with him in the Con- 
federate States senate at Richmond, Va., 
says of him: “I regarded Colonel Peyton 
as one of the most impassioned and fervid 
orators I have ever known; in fact I do not 
remember ever to have heard any one who 
excelled him as an impassioned speaker.” 

Many of the older citizens of the State, 
recall with pleasurable emotions the time 
when they heard him at the bar or on the 
stump. He was exceedingly popular where 
he resided, with all classes, and never failed 
to have a good audience when it was known 
he would speak. As an old farmer put it: 
“We always managed some way to get to 
the court house when we knew Peyton was 
to speak. Ah, but it was wonderful to see 
him sometimes when speaking, by a toss of 
the head throw back the hair from his fore- 
head.” 

Not only was he noted for his eloquence 
in the court room, but equally so for his 
efforts on the stump. In 1858 he was 
elected to the State senate, and whilst there 
made some notable speeches, particularly in 
1861, on the exciting political issues of that 
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time. On one occasion he made a speech 
in support of a bill to raise troops to pro- 
tect the citizens on the western border of the 
State, which was pronounced by the press 
at the time as the ablest, and one of the 
most splendid, for oratorical effect, ever de- 
livered at the State capitol. The stenog- 
raphers laid down their pencils, and lis- 
tened with rapt attention. 

In politics he was a Democrat of the 
extreme southern type, and held to those 
views entertained by Calhoun and others of 
that school. He naturally espoused the 
cause of the South. In 1860 he was a presi- 
dential elector on the Breckenridge and 
Lane ticket, and made many speeches 
throughout the State. It was not unusual 
to read in the morning paper during that 
canvass that Colonel Peyton had “ electri- 
fied” some audience with an eloquent 
speech. Having taken an active part as a 
State senator in framing legislation looking 
towards secession and disunion, he early in 
1861, became identified actively with the ef- 
fort to place Missouri in the southern col- 
umn. He was commissioned as a colonel 
to raise a regiment in western Missouri, and 
together with General Raines held and 
addressed many meetings, particularly in 
southern Missouri, for the avowed purpose 
of stirring up the people and inducing them 
to enlist in the southern cause. In many of 
these meetings so powerful were the appeals 
he made, that often, after he had finished, 
the sentiment seemed unanimous where di- 
vision had been before. 

While he was in the State senate a bill 
was introduced, known as the Harris bill, 
which provided for the organization of the 
Missouri State Guard. This bill became a 
law, and General Sterling Price was made 
commander-in-chief of the State Guards. It 
is said that while this bill was pending, its 
passage was urged on the ground that it 
was intended for the purpose of protecting 
western Missouri from threatened incur- 
sions of the Kansas Jay Hawkers; but its 





real purpose was to equip Missouri for 
secession. 

Peyton was one of the most eloquent and 
efficient advocates of the bill; and a Jeffer- 
son City newspaper of that time, in referring 
to one of his speeches, said: ‘“ Senator Pey- 
ton’s speech in support of the bill was a 
veritable Iliad of the woes of western Mis- 
souri.” I quote from a letter written by 
Colonel John Maloy, of Council Grove, 
Kansas, who resided at Carthage, Mo., in 
1861 (and who was afterwards private sec- 
retary of Senator Peyton at Richmond, Va.). 
In referring to speeches made by Peyton 
whilst assisting in recruiting for the Con- 
federate service, he says: ‘Colonel Peyton 
addressed an immense crowd in the court 
house. His speech was a flame of fiery 
eloquence ; sometimes persuasive and sooth- 
ing, and at times vehemently denunciatory. 
It was at times picturesque with metaphor 
and classical illustration. I remember that 
at the conclusion of one of his periods, 
abounding with climax, I looked suddenly 
out of the court house window expecting 
to see the public square filled with blood- 
thirsty Jay-Hawkers. He assailed the con- 
stitutional union man as paltering in a double 
sense, waiting to see, like the York or the 
Lancaster, whether the red or the white rose 
predominated. It had a powerful effect on 
the audience. It greatly impressed me and 
I shall never wholly forget it, although I 
was yet in my teens.” 

In the fall of 1861 he was elected by the 
“ Claib Jackson” legislature of Missouri as 
one of the senators in the Confederate con- 
gress. Senator George G. Vest was his 
associate. It is said Mr. Peyton made some 
notable speeches in the Confederate con- 
gress. He was never married, although at 
the time of his death he was engaged to be 
married to a very beautiful and highly ac- 
complished lady in Missouri, one connected 
with one of the most distinguished families 
in the State. He died at Bladen Springs, 
Alabama, in October, 1863. He was not a 








, 
| 
| 
5 
at 
ih 
Hf 
H| 
4 
i 
(4 
i 
i 





416 The Green Bag. 





politician in the modern sense; he was not 
a hand-shaker or mixer with the multitude, 
— because he was naturally reserved, —and 
yet he appreciated, as few men did, the con- 
fidence and good will of the people, and 
was as ambitious for political preferment as 
one could well be. It is known that he ap- 
preciated most highly the honor conferred 
in being sent to the Confederate senate, and 
expressed to others the idea that his highest 
ambition had been realized. Colonel Maloy, 
who saw him for the last time a few months 





before his death, and noting the changed ap- 
pearance since the commencement of the war, 
says: “I had noticed a marked change in him, 
he had aged perceptibly; in his full black 
beard some streaks of grey intruded ; he wore 
an anxious look. He was still kindly and 
genial, but his thoughts seemed to have be- 
come somber. He may have sighted far off 
the coming of some event that would crush 
the cause he had at heart. Whether right or 
wrong his was a great soul; whether in fail- 
ure or success he was a great man.” 





LAW IS LAW. 


By Joun ALBERT Macy. 


‘Bur right is right,” the young man said, 


‘A conclusion clear to draw,” 


‘The lawyer shook his legal head ; 
“It’s right, but it isn’t law.” 


“The land is mine,” the widow cried, 
“If the paper has a flaw,” 

The lawyer waved the deeds aside ; 
“That’s true, but it isn’t law.” 


“My title’s clear to a golden throne,” 


Sighed the lawyer’s ghost with awe, 


But Peter said, ‘‘ There’s a warmer zone 


Where the law is always Law. 
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FRENCH LAW AND LAW COURTS. 


By JOEL BENTON. 


EADERS who followed the Zola trials in 
Paris, and who know nothing of law 

and law courts, except as they are illus- 
trated in English and American history, 
met with an unaccountable mental shock, 
so great is the difference between Anglo- 
Saxon judicial methods and those in France. 
‘ In a book not long. ago published in 
Paris, and translated by Gerald P. Moriarty 
of Balliol College, Oxford, with some addi- 
tions by this translator, the numerous and 
fundamental differences between the systems 
of law on the opposite sides of the English 
channel, are shown in detail. In the first 
place the English law courts trace an un- 
broken descent from Henry the Second, and 
they embody antique traditions with new 
features, “legal fiction, equity and legisla- 
tion,” in varying parts; while the courts of 
France are based on the legislation of the 
Constituent Assembly of 1791. Nothing 
back of that counts. The French revolu- 
tionary reformers swept centuries of custom 
and tradition away, in setting up their 
courts. In England the law courts and the 
executive side of the government are com- 
pletely separate. In France no action 
‘‘ civil or criminal” can take place without 
being directly supervised by a state official. 
The government representative in France, 
who sits in court, is a public prosecutor in 
criminal cases; in civil cases he takes sides, 
or not as he chooses. The Tribunal of Peace, 
somewhat like our justice of the peace 
courts, exists in every one of the thirty-six 
thousand communes in France—and a 
commune corresponds to our township. The 
juge de paix has two deputies to take his 
place, when his absence or illness make a 
substitute necessary. His jurisdiction cov- 
ers petty cases. ‘‘ He can impose, without 
appeal, a fine of fifteen francs or a sentence 





of imprisonment for five days.” Any judg- 
ment beyond doing this is subject to ap- 
peal. In civil matters he is mainly an arbi- 
trator, ‘“‘ bound by law to try and effect in a 
friendly way, and without charging any fee, 
a reconciliation between all persons wishing 
to go to law. With exceptions —one of 
which is on appeal granted by a higher au- 
thority — no civil suit plaintiff can issue a 
writ, until he shows that the juge de paix 
“has failed to reconcile him to the defen- 
dant.” 

The next court in ascent is the Tribunal 
of the First Instance, which entertains both 
civil and criminal actidns. The tribunals 
are divided into different chambers; in Paris 
there are eleven. The tribunals vary in size. 
The one in Paris contains seventy-four 
judges, as well as fifteen suppléants. These 
last are deputy, or substitute judges. As a 
correctional court, the tribunal hears for a 
finality, appeals from the courts below it. 
It tries in the first instance misdemeanors 
by the penal code; but in these cases there 
is appeal. Certain members of this court 
are made juges d’instruction, or examining 
magistrates. They can dismiss, if they think 
there is no ground for issue, any accused 
person. Where there is belief of a felony, 
they pass the accused person to a chamber 
of indictments, which draws up the proper 
charge which takes him to the court of 
assize. 

The examining magistrate questions the 
accused in private. He can put him in soli- 
tary confinement times without limit, and 
there is no limit to the period of examina- 
tion. This power is so subject to abuse 
that there “are said to be cases of prisoners 
wrongfully confessing to a charge in order 
to put an end to the worrying torture of 
private examination.” In civil cases the 
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court has “a summary jurisdiction in all 
claims up to fifteen hundred francs value.” 
The third court in order upward is the 


Court of Appeals. It is a district court, 


there being twenty-six districts in France 
in which a single court, with authority 
over several departments sits. In Paris this 
court has seventy-two judges; in the prov- 
inces from twenty to thirty-one. The court 
is divided into three chambers, with a presi- 
dent (chief justice) for all, and a president 
for each, and also a number of puisne 
judges, called “ counsellors of appeal.” 

First is the civil chamber. It hears ap- 
peals civil on questions of fact; and what 
is curious, acts as ‘‘a criminal court where 
great officials like judges and knight com- 
manders of the Legion of Honor are ac- 
cused.” It takes seven judges to make up 
the acting bench. 

Second is the criminal chamber. Here 
an appeal can come from a convicted crimi- 
nal, or from the public prosecutor if he 
thinks a prisoner’s acquittal wrong, or that 
he was too lightly sentenced. A quorum 
here needs but five judges. 

The third chamber is that of indictments, 
with power to commit or discharge. 

The only jury in civil cases — and this a 
judge of the Court of Appeals presides over 
— is one of ten which values private prop- 
erty taken for public purposes. 

There is a French Assize Court that goes 
on acircuit. It is held in some chief town 
of a department (and there are eighty-seven 
departments in France) every three months. 
It deals with offences under the penal code. 
Guilt or innocence is settled by a jury of 
twelve, by a majority verdict. Six to six is 
considered an acquittal. Three judges of 
the department, or one with two from a 
neighboring one, make up the bench. 

The Court of Cassation is “ the supreme 
court of appeal for all France.” It sits in 
Paris. You can appeal from any court to 
this. Mr. Moriarty says: “An appeal to 
the Court of Cassation, which is specially 





called, not appel, but pourvoi en cassation, 
can only be made on a point of law, e. g.— 
an error in an indictment, or a misinterpre- 
tation of an article of the code, or an excess 
of powers committed by acourt.” The 
court is called a school of jurisprudence; it 
has a bar of its own not connected with the 
other courts; and arguments brought before 
it “ must show a minute knowledge of the 
letter of the law.” This court has a cor- 
rective power “over the whole French ju- 
diciary.” It has “a first president, three 
presidents of chambers, and forty-five puisne 
judges, styled counsellors.” It has three 
chambers — one to examine the propriety 
of civil appeals; one to hear them; and one 
“to hear criminal appeals direct.” 

All the courts I have mentioned so far are 
those that comprise the ordinary jurisdic- 
tion; but, there are, besides, boards of arbi- 
tration and commercial courts. The first 
of these settle suits between workmen and 
their employers, and the second, commer- 
cial disagreements. There is also an ad- 
ministrative court, divided in three parts, 
to judge “all charges against servants of 
the state in their official capacity.” The 
administrative court acts under a special 
procedure, and with so much official bias 
that the action of a private individual in 
them against a state official is apt to 
come to grief. Still another court, called 
the Tribunal of Conflicts, sits to tell whether 
a case comes under the courts of ordinary 
jurisdiction, or otherwise. 

« All French judges are appointed by the 
chief of the state.” Only misconduct is a 
cause for their removal — except that the jus- 
tices of the peace can be dismissed summarily 
and without cause. The French judges are 
not highly paid. The president of the 
Court of Cassation gets only thirty thousand 
francs ($6,000), while the other members 
of this court must put up with from $3,600 
to $5,000. In the provinces judges of the 
first instance get from $480 to $2,000 a 
year. Justices of the peace in Paris get about 
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$1,600, and in the country from $360 to 
$1,000. 

The Palace of Justice, in Paris, which is 
the home of the most important courts, is 
“an irregular, but stately pile of buildings, 
bounded on two of its sides by the Seine, 
and on the other two by the place Dauphine 
and the Boulevard du Palais.” It is entered 
by a grand flight of steps. 

If you enter it for a lawsuit there will 
be a series of forms to go through with, and 
delays to bear that it would take pages to 
describe, no matter how simple, certain, 
and plain your case may be. Summonses 
and writs; experts to examine the property 
disputed about; the conference of solicitors 
for the two sides; the making out the 
complaint; and any number of things are 
drawn out in length and time in a way to 
challenge belief. Pleadings that could be 
put in two lines are “ engrossed on a num- 
ber of folios.” The matter introduced might 
be taken from a newspaper or a comic al- 
manac; but “nobody reads it.” Its “sole 
purpose” is to “ increase the income of the 
court officials.” This abuse is even legally 
provided for. A very urgent case gets 
through quickly if it is ended in thirteen 
months. But when there are appeals, the 
costs and the delay are beyond all calcula- 
tion. 

The courts do not open before eleven 
A.M., and from August to November they 
do not sit, with very rare special excep- 
tions. For every higher court to which a 
suitor appeals he must find a new lawyer. 
This evidently helps the profession. At 
the opening hour, out of the three different 
robing rooms, come the judges and lawyers. 
In civil cases at Paris ‘“‘a party interested 
cannot appear in person with the assistance 
of his solicitor, unless he obtains leave from 
the tribunal.” An advocate at the bar can- 
not do any ordinary business. He cannot 
be a doctor or teacher; he can be an ac- 
tor only if he acts without pay. But he 
can be in parliament — a deputy or a sena- 





tor. An advocate cannot ask for fees — the 
client must offer them. So says the rule — 
but, before the suit is begun, the advocate 
knows well how to get around it. 

The court rooms vary in style. Some 
are furnished merely with oak seats with 
backs. Some seats are cushioned where 
the lawyers sit, in front of which are long 
shelves for holding papers. In front of the 
judges’ bench is a long oak table, with three 
or four arm-chairs around it. There is a 
dais at the side of the court-room for repre- 
sentatives of the government. The walls 
are oak-panelled, and the ceiling is white 
with gilt cornices. 

While the court is in eruption—TI use 
the word with pure intent— some judges 
sleep, but one is pretty sure to keep awake. 
One occasionally talks in a loud voice to his 
neighbor while the arguments are proceed- 
ing; ‘scribbles down contradictory judg- 
ments,” jerks himself about, questions coun- 
sel, and ‘‘leaves the court without having 
any opinion at all.” Occasionally a judge 
interrupts a barrister constantly through the 
whole trial. The oratory of the lawyers, 
their walking about, and their acting, are 
too hysterical to describe. 

Excuses for delaying cases, and petitions 
on the other hand to bring them on at once, 
are as common and various in France as 
here. 

The proceedings of the judges in cham- 
bers are more spectacular than here, with 
the procession of applicants going up in 
stately order. This is not uncommon. A 
judge asks an applicant: ‘“‘ Why don’t you 
lay stress on the arguments in your favor?” 

He begins to say, ‘‘why.” ‘‘Come another 
time,” says the judge, ‘and I will tell you 
what to say.” But at once, to the astonish- 
ment of the advocate, he proceeds to coach 
him. “ This ” (after showing him) “ is what 
you will say, another time; and then the 
judge you will apply to will tell the registrar 
as I tell him here now, ‘ Registrar, order , 
as asked.’” 
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Of course the lawyer is pleased. 

The French juryman it is said, while de- 
ciding conscientiously, “ will never condemn 
or acquit a prisoner on considerations of 
the public good, but solely for some reason 
drawn from his own experience.” The 
passing of a counterfeit half franc is severely 
dealt with, because a juryman has suffered 
from this crime; but the mother who gets 
rid of a natural child is dealt with, with 
leniency. What would this waif do but 
“ burn hayricks,” if it should grow up? 

The French rule of law that réverses our 
Anglo-Saxon rule, and which makes the 
guilt and not the innocence of the accused 
person presumptive, is a well known feature. 
Some day it will be reversed. The brutality 
of judges who can side with plaintiff or de- 
fendant, as they choose, and who can badger 
and browbeat witnesses, before they can 
know the real merit of a case, astonishes 
English-speaking people. The fact, too, as 
was seen in the Zola trial, that the specta- 
tors, and particularly the military people, 
having no status but that of spectators, can 
break into court proceedings with loud talk, 
and make a general beer-garden of the court- 
room, seems not only outrageous but un- 
civilized. At the same time it is not denied 
that a great deal of even-handed and deli- 
cate justice is done by the French courts. 
Perhaps in most cases — excepting, of 


course, where a national or military passion 





is aroused — the issue of justice in decisions 
is quite well accomplished. 

In the Zola trial — a secret proceeding — 
the evidence was frivolous and could not con- 
vict anybody of anything in an ‘English 
or American court. It was a disgrace, too, 
in being secret, and in stifling all evidence 
that would make condemnation of the ac- 
cused uncertain. A fair trial under Anglo- 
Saxon jurisprudence, as one writer says, 
“must be a public trial,” with “ proofs 
given in the prisoner’s presence.” 

Fitzjames Stephens says that in French 
courts there are “not only no rules of evi- 
dence like ours, but there are none at all.” 
Witnesses can say what they please; things 
irrelevant, hearsay, or malicious. But French 
procedure is simply what the English pro- 
cedure was three centuries ago, says the 
“ Nation,’ when Raleigh was tried. The 
judges, attorney general and all “ went for 
each other then.” A trial might be a Kil- 
kenny fight. The improvement of English 
methods Stephens ascribes to the fact that 
the English government grew strong enough 
after its Revolution in 1688 to bear the dis- 
pensation of justice. The“ Nation” thinks 
that if this theory be true, it can be said, in 
view of it, that it is because the French gov- 
ernment is not strong and secure in its power, 
that its jurisprudence is so backward and 
faulty. It fears in other words, to “ give in- 
dulgence to accused persons.” 
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LE CODE NOIR (THE BLACK CODE). 


By ALBERT SWINDLEHURST. 


F all the nations that founded colonies 

in the new world, France seemed most 
likely to advance the cause of freedom. 
Portugal had been the pioneer in the slave 
trade; Spain had almost exterminated the 
Indians in endeavoring to reduce them to 
servitude, and it was sufficient unto the 
England of that day that slave dealing was 
profitable. To France alone could the 
negro look for liberty and justice. That 
nation had arisen from the ruins of an Em- 
pire which had decayed through slavery ; 
her State religion was founded on the 
brotherhood of man; and corporal servitude, 
always considered contrary to natural law, 
no longer existed there. Little by little 
the lower orders had improved their condi- 
tion until, after three centuries of steady 
social progress, the desire .of Louis X had 
been fulfilled; the Francs at last comported 
with their name and had become a race of 
freemen. 

Slavery was therefore at first forbidden 
in the new colonial possessions under severe 
penalties, although there were many strong 
reasons in favor of its being legalized. The 
warmth of the climate did not permit of 
sustained manual labor by Europeans, and 
the African negroes who were being intro- 
duced into neighboring West Indian islands 
were accustomed to work under the torrid 
sun, and seemed destined by nature to live 
in subjection. But France had commenced 
to colonize in a missionary spirit — religious 
fervor governed her action—and consider- 
ations so gross and material could not be 
allowed to influence her policy. It was only 
when Louis XIII became convinced that 
slavery would afford greater opportunities 
for instructing the negroes in the Christian 
religion that he permitted it. 





Slavery allowed, its regulation became 
necessary. This was effected, in minute 
detail, by the great ordinance of Louis XIV, 
of 1685, contained in the Code Noir—a 
collection of Edicts and Ordinances for the 
government of the French West Indian 
possessions and of Louisiana. 

The ordinance is attributed in great part 
to M. de Fourcroi, a celebrated advocate 
of the Parliament of Paris, and is divided 
into sixty articles. Characterized by the 
clearness and methodical arrangement which 
has made the legislation of Louis so cele- 
brated, it may be classified into three broad 
divisions; the articles concerning religion, 
which treat the negroes as fellow Christians ; 
the civil law articles, which consider them 
human chattels, and the criminal law section, 
which prescribes punishments too harsh for 
beasts. The French commentators, how- 
ever, claim that far from aggravating the 
lot of the negroes the ordinance ameliorated 
their condition in a certain measure, provid- 
ing for their sustenance, facilitating their 
enfranchisement, and restricting the powers 
and rights of their masters. 

Nothing that legislation could effect was 
omitted to make the Catholic religion uni- 
versal. Masters who did not profess that 
faith were declared incapable of contracting 
a legal marriage (Art. 8) and their slaves be- 
came forfeited (Art. 4). Slaves who were 
not baptized, could not be interred in con- 
secrated ground, but were to be buried at 
night, close to the place where they died 
(Art. 14); the intention being to take from 
them all they had — their hope of heavenly 
freedom. Jews were ordered to leave the 
territory governed by the ordinance within 
three months, under penalty of loss of liberty 
and all their possessions, for long experience 
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had taught the French the impossibility of 
converting them (Art.1). All persons 
were forbidden to -work or travel on Sun- 
days and féte days, which were to be most 
strictly observed (Art. 6 and 7). 

The master had absolute control over the 
services of his slaves. He determined the 
nature and duration of their labor and was 
entitled to everything they produced or be- 
came possessed of (Art. 28). These ad- 
vantages brought corresponding obligations. 
He must provide a stipulated allowance of 
food and clothing to all slaves belonging to 
him (Art. 22 and 25) even when, through 
youth, sickness or old age, they were in- 
capable of working (Art. 27). In case he 
abandoned those who could not render 
service they were sent to the hospital, and 
the cost of their maintenance was charged 
against him (Art. 27). It was an offence 
to offer the slaves rum in place of any part 
of the allowance specified in the Code (Art. 
23), nor could the master make any deduc- 
tion from the prescribed aliment, even if he 
permitted his slave to work a certain day of 
the week for his own particular account 
(Art. 24). Masters were liable for every- 
thing done by slaves by their order and 
command, or in connection with their busi- 
ness without express command, but in the 
latter case only to the extent to which they 
had profited (Art. 29). If any damage or 
wrong was done by a slave, the master was 
compelled to either compensate the injured 
person or deliver up the wrong-doer, three 
days’ time being granted to him in which to 
consider the matter (Art. 37). If the master 
suffered any immoral conduct between one 
of his slaves and a freeman he was heavily 
fined. If he had illegitimate children by 


one of his slaves, he forfeited his right both 
to her and the children, who became the 
property of the nearest hospital (Art. 9). 
The only way of averting this penalty was 
by marrying the slave, which made her free 
and her children legitimate (Art. 9). There 
was no prohibition of inter-marriage be- 





tween whites and negroes. Great power to 
discipline was left in the hands of the master. 
He could put his slaves in chains or beat 
them with whips or cords, but was forbidden 
to torture or disable them (Art. 42).. The 
more severe forms of punishment were ad- 
ministered by the court. The French had 
always tried to limit the power of the master 
to punish slaves and the restrictions in the 
Code Noir were a great advance on the 
absolute power of the old Germans, ex- 
pressed in their proverb “ The slave is mine. 
I can boil him or roast him.” 

No slave could marry without the consent 
of the master (Art. 10), but no master could 
compel a slave to marry against her will 
(Art. 11). Children followed the condition 
of the mother. Ifshe was free they were 
free; if she was a slave they belonged to 
her master (Art. 13). To prevent revolt 
slaves were not allowed to bear arms unless 
employed by their masters in hunting (Art. 
15), and all assemblies of slaves were forbid- 
den under penalty of corporal punishment 
“which shall not be less than the whip and 
branding with the fleur-de-lis” (Art. 16). 

The status of slaves was declared by the 
Code Noir to be that of moveables (Art. 
43), and they were treated as such. They 
could be bought, sold and exchanged, or 
seized for debts of their masters (Art. 45). 
They entered into the community of prop- 
erty between consorts (Art. 43), and could 
be held in usufruct (Art. 54). They were 
utterly incapable of contracting, and could 
neither hold public office nor act as agents 
for others than their masters (Art. 30). If 
any person bought from a slave it was his 
duty to first ascertain that the latter pos- 
sessed authorization from his master to sell. 
If the slave sold without such authority the 
goods or their value could be revendicated 
by the master (Art. 18) and the purchaser 
was fined in addition. All property acquired 
by slaves, either by their own industry or 
gift from others, belonged to their masters 
(Art. 28). They could neither make dona- 
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tions to their children or relatives during 
their life-time nor leave them anything at 
death ; all dispositions of property, promises 
and obligations being declared null as 
entered into by a race incapable of dispos- 
ing of their goods (Art. 28). Slaves could 
not be parties to any action at law or be 
witnesses. In case they were listened to 
their testimony could only serve as a means 
of helping the judge to clear other evidence 
(Art. 30). So entirely were they con- 
sidered personal property that no criminal 
action could be entered against them with- 
out making the master a party to the suit 
(Art. 32). The punishment for wrong do- 
ing was barbarously severe, and Montesquieu 
ironically says, “It is impossible for us to 
treat the negroes as men, because ‘if we 
look upon them as men we shall commence 
to think we are not Christians.’” The slave 
who struck his master or the wife and chil- 
dren of his master in such a way as to draw 
blood or bruise them might be condemned 
to death (Art. 33), and all offenses com- 
mitted by slaves against free persons, were 
severely punished (Art. 34). The penalty 
for theft varied from whipping and branding 
on the shoulder with a fleur-de-lis for tak- 
ing poultry (Art. 36), to capital punishment 
for stealing horses or cattle (Art.35). As 
an inducement to the master to hand over 
any of his slaves guilty of a capital offense, 
special provision was made for payment of 
his estimatéd value, the amount of which 
was to be levied by the intendant on the 
free negroes paying taxes (Art 40). The 
most brutal treatment was reserved for fugi- 
tive slaves. For the first offense — if absent 
over a month—their ears were cut off and 
they were marked with a fleur-de-lis on the 
shoulder. If they ran away a second time, 
they were hamstrung and marked with a 
fleur-de-lis on the other shoulder. The 
third time their punishment was death 
(Art. 38). Free persons harboring fugi- 
tives were subject to a fine of three hundred 
livres a day (Art. 39). 





The ordinance gave a large measure of 
protection tothe slaves. Husband and wife, 
and children under the age of puberty, 
could not be seized and sold separately if 
they were under the power of the same 
master (Art. 47). If the stipulated allow- 
ance of food and clothing was not forth- 
coming slaves could leave their master and 
place themselves under the protection of 
the nearest hospital (Art. 26). If tortured, 
outraged or mutilated they were instructed 
to give notice to the king’s attorney, who 
prosecuted the master without fees. The 
greatest blessing of all, however, was the 
possibility of obtaining freedom. The ordi- 
nance declares that all persons will be re- 
puted and held to be free who have been 
made universal legatees by their masters, or 
named universal executors of their wills, or 
tutors to their children (Art. 56). The 
other methods of obtaining liberty are not 
stated. Enfranchised persons are ordered 
to pay great respect to their old masters 
and their children; any injury done tothese 
being punished more severely than if done 
to other persons (Art. 58). 

When the French colonized Louisiana 
the provisions of the ordinance were ex- 
tended to that place, by edict of March, 
1724. Some changes and additions were 
made, suggested by the experience of its 
working in St. Domingo and other West 
Indian islands. The articles enforcing the 
profession of the Catholic religion, and the 
observance of Sundays and féte days were 
modified; the penalty for harboring fugi- 
tive slaves made more severe, and white 
subjects were prohibited from marrying 
negroes. 

Slavery never appears to have flourished 
in the northern possessions of France in 
America, and none of the provisions of the 
Code Noir came into force there. The In- 
dians were too warlike and troublesome and 
the climate too bracing to allow the colo- 
nists to settle down to the indolent life of 
slave owners. Some slaves were brought 
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by the English from the Carolines and sold 
at Quebec, but nearly all deserted on hear- 
ing that slavery was not permitted in the 
‘mother country of their masters. To put 
an end to this the Intendant of Justice issued 
an ordinance on the thirteenth of April, 1709, 
declaring that negroes and Panis (Southern 
Indians), ‘‘ do not become free on landing on 
Canadian soil, as they seem to believe, but 
belong in full property to those who buy 
them, and that all persons inspiring slaves 
with an idea of liberty and attempting to 
allure them from their masters must pay a 
penalty of fifty livres.” 

The legalizing of slavery in the colonies 
and its regulation by the Code Noir had a 
remarkable effect in France, fanning the 
ashes of slavery into a bright flame. Some 
of the West Indian colonists thought a profit- 
able trade in negroes could be opened with 
France; others who had returned home, 
yearned for the easy and luxurious life of 
the tropics and to be served by slaves. They 
had to contend against the deeply rooted 
principle that every slave who touched 
French soil was free, but succeeded in over- 
coming the difficulty. The king was asked 
for permission to bring negroes into France 
‘in order to confirm them in the Catholic 
religion and teach them trades.” These new 
world excuses for old world barbarism pre- 
vailed. The king gave his consent to the im- 
portation of slaves by edict of October, 1716, 
renewed in 1738, in virtue of which negroes 
were introduced into France in large num- 
bers. Paris became a great slave market 
and they were so numerous and cheap that 
it is said in an ordinance of the time— 
probably with some exaggeration of lan- 
guage — that there was “neither bourgeois 
nor workman who did not have his negro 





slave.” This condition of affairs was ended 
by an ordiriance of the fifth of April, 1762, 
promulgated by the Duc de Penthievre, Ad- 
miral of France, in connection with the cele- 
brated suit of Louis, Mulatre de |’Isle Saint 
Domingue vs. Jean Jacques le Febvre, Bour- 
geois of Paris, in which the former claimed 
his liberty, and also wages for the time he 
had been compelled to work in France, both 
of which were granted him; the court affirm- 
ing the old adage of Loisel that “all slaves 
entering France were and ought to be free.” 

Thirty years later the negroes for whose 
governance the Code Noir was principally 
compiled (Hayti) threw off the yoke it im- 
posed, and gained their independence. Napo- 
leon when in the zenith of his power tried 
vainly to bring them under subjection again. 
There is no finer record in history than that 
of the gallant and successful struggle of these 
poor despised negroes against the trained 
soldiers of France. Then was the time for 
the neighboring islands of Cuba and Porto 
Rico to have thrown off the yoke of Spain; 
far too pressed at home to have maintained 
a struggle abroad. But fate ordained that 
the blow should be struck with more crush- 
ing force a century later. At a time when 
an example was necessary to some of the 
colonizers of Africa, the proudest nation of 
Europe was to be taught the lesson that “ the 
principles of human nature render it impos- 
sible for a permanent fabric of prosperity to 
be erected on a foundation of injustice and 
cruelty.” 

The Code Noir has long since taken its 
place upon the library shelf as a legal curi- 
osity, but apart from its interest as the first 
slave code, it will always serve to show how 
easily the social progress of a nation may be 
arrested. 

















XUM 


The Injustice of Justice. 425 





THE INJUSTICE OF JUSTICE. 


HAT sentence, if he had so chosen, 
could have become appropriately the 
epigrammatic title of the recent address 
made by Joseph H. Choate before the Am- 
erican Bar Association immediately previ- 
ous to his unanimous choice as its president. 
In the course of his discourse, pronounced 
at the convention in Saratoga, he took as a 
partial text Hamlet’s sarcasm as to the law’s 
delays, he criticised the abuses of codifica- 
tion, and those of the politics which brought 
judgeships to auction, and in scholarly style 
he eulogized the Saxon trial by jury; differ- 
entiating it in fervid oratory with the recent 
jury farce in Paris wherein the novelist Zola 
was leading actor, and which the May num- 
ber of THE GREEN BAG for 1898 commented 
upon so fully. 

The injustice of legal methods was rather 
foreshadowed than portrayed, for the orator 
well knew that his hearers could find for 
themselves details in current newspapers and 
the issues of court reports. In these latter 
his hearer-lawyers in almost every State could 
find reports about final adjudications of con- 
tested actions given some years subsequent 
to their initiation, and thereby emphasizing 
Mr. Choate’s plaints. He professed no ex- 
perience in the matter beyond New York, 
and in this behalf remarked “ while, unhap- 
pily, in our city, it takes nearly two years, 
except in preferred cases, to reach a jury 
case for trial, every intervening week from 
the day of its commencement may be filled 
with a distinct and separate motion. Surely 
this fruitful source of delay could be and 
ought to be cut up by the roots. Then the 
avoidable delays subsequent to appeal, wait- 
ing for years for the appeal from judgment 
on the jury’s verdict to be heard and dis- 
posed of, ought also to be remedied and 
prevented for the future. Of course, my ex- 
perience is mostly confined to the New York 





courts, but there it does now take nearly 
three years from verdict to final judgment 
in the Court of Appeals, making five years 
from commencement of suit to the recovery 
of one’s just dues by suit, and all this delay 
—not an hour of it chargeable to the jury 
— avoidable and therefore inexcusable.” 

President Choate has never had legislative 
experience, or he might have charged many 
of these legal delays upon lawyers them- 
selves ; and especially upon legislators of the 
rural districts. It is well known in the pro- 
fession of his State that these latter are main- 
ly responsible for the evil he thus denounced : 
‘‘our own New York code alone, has grown 
to a-monster of more than 3,600 sections, 
each section pregnant with some procedure.” 

It is well known that every rural lawyer in 
the New York legislature upon first taking 
his seat rushes to make some statutory 
amendment that in a certain (or rather un- 
certain) way is to aid his local practice, or 
a personal case, and one which may em- 
barrass the courts or lawyers of the large 
city; and so the universality of justice suf- 
fers an injustice. 

In a further Balaklava-like charge upon 
legal hindrances Mr. Choate adds: “ But 
there are most grievous delays between the 
joining of issue of fact and the opportunity to 
try the case before a jury, and further griev- 
ous delays between a just and righteous ver- 
dict and the realization of the money or 
property represented by it — delays at both 
ends, for which the jury are in no wise re- 
sponsible, and which are the direct result of 
vicious legal machinery, capable in a large 
degree of alleviation and cure.” Unfortu- 
nately President Choate did not suggest 
methods of alleviation, or systems of cure; 
but it will be for the proper committees of 
the American Bar Association to make the 
proper remedies. 


ie 





426 





The Green Bag: 





Nor did he spare the Bench when his ad- 
dress thus continued: ‘There is one other 
serious evil after verdict which the common- 
sense and sound judgment of our judicial 
brethren might and should reduce, if they 
cannot altogether remove it without new 
legislation. I mean the granting of new 
trials for trivial and unsubstantial errors in 
the charge of the trial judge or in the ad- 
mission or rejection of evidence.” 

Every legal hearer of that criticism must 
have had his memory recur to cases in re- 
ports under his observation wherein such 
trivialities and unsubstantialities, born of 
pure technicality have hindered substantial 
justice. As, for instances, when a verdict 
was set aside because a juror suddenly, but 
only temporarily ill, was allowed by the atten- 
dant constable to receive remedy and a visit 
at the jury door from a physician, or as 
when some cumulative evidence was re- 
jected, or the judge in his charge erroneously 
stated a fact that it was in the power of the 
twelve jurors to correct, and which they did 
correct in their own memory. 

But Mr. Choate could have taken further 
latitude in mentioning instances of the in- 
justice of justice. For, how about the re- 
cent case in New Jersey where a judge took 
from a jury consideration of the loss by clear 
negligence, through a car driver, of an infant 
boy, on the ground that its life had no com- 
putable value; or how about the judicial re- 
moval of a young child from its mother in 
order to give it to the deserting father merely 
because he was in law the parent entitled to 
its legal custody; or how about awarding a 
new trial in a damage case unless the plaintiff 
who had obtained, what a jury of exclusive 
discretion had given, a large verdict should 
agree to reduce it to a sum that the appel- 
late court usurping jury functions regarded 
as the proper measure; or how about im- 
prisoning for contempt by a judge who con- 
sidered guilt or innocence with a bias in 
favor of his judicial chagrin? 





Neither Mr. Choate, nor any other mem- 
ber of the American Bar Association, need 
to seek through many volumes of current re- 
ports to find several instances narrated there- 
in of acts of injustice against justice through 
forms of law. 

But Mr. Choate scored heavily when he 
inveighed against newspaper trials of ac- 
cused persons; although he admitted that 
fortunately no newspapers had been found to 
unjustly criticise innocence. He also scored 
when he indignantly said: ‘‘There is one 
other abuse against which we can at least 
utter an indignant protest. I mean the 
toleration of judicial candidates who are will- 
ing or are permitted to pay for their nomina- 
tion or to pay their party for their election. 
No matter what their personal or professional 
qualifications in other respects may be, such 
a means of reaching the office cannot but 
degrade the Bench.” 

Touching upon public criticism respect- 
ing frequent disagreements of juries, it was 
pleasant to hear him say from his experi- 
ence at nisi prius: ‘ But in truth, the dis- 
charge of a jury because they are unable to 
agree, and the consequent necessity of a new 
trial, is a comparatively infrequent event. So 
far as the imperfect statistics which I have 
been ableto gather show, only about three, or 
at most, four per cent ofall jury trials end in 
a disagreement. Again, if I may rely upon 
my own experience and observation, the dis- 
agreement when it happens is quite as likely 
to be the fault of the judge as of the jury.” 

His peroration respecting trial by jury in 
the American methods approached the high- 
est style of the forensic eloquence of his 
gifted uncle, Rufus Choate. It was thus 
pronounced: “Give us then competent 
jurors, able judges and honest, fearless and 
learned advocates, and then trial by jury, 
which I am sure the people of America are 
determined to maintain, will still be the best 
safeguard of their lives, their liberties and 
their property.” 
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PRICKING THE SHERIFFS. 


HEN Sir John Falstaff went recruit- 
ing on the service of the King, his 
method was a simple one; and there is a 
scene in the second part of King Henry IV. 
which sets it plainly before us, and which it 
may be well to recall in another connection. 
There are present Masters Silence and Shal- 
low, both justices of the peace, to whom 
enters Falstaff. ‘“ Gentlemen,” he asks, 
“have you provided me here half-a-dozen 
sufficient men?” Whereupon Shallow signi- 
fying an affirmative, takes a roll of parch- 
ment containing the names of the unwilling 
candidates, and calls them up for inspection. 
Four only have to be chosen from the six, 
and each, as his name is called, is prodigal 
of excuses. Falstaff, as he selects his man, 
says to Shallow, “ Prick him,” and Shallow 
makes a puncture in the roll opposite the 
victim’s name. In vain does one grumble, 
“You need not have pinched me; there are 
other men fitter to go out than I.” To no 
‘purpose does another seek exemption on the 
ground that he is a “ diseased man,” with a 
cough which he caught ringing in the King’s 
affairs upon his coronation day. A third 
accepts his fate more valiantly. ‘“ No man’s 
too good to serve his prince; and let it go 
which way it will, he that dies this year is 
quit for the next.” 

It is possible to see in this more than the 
explanation of the odd phrase at the head 
of this column; it may have a satirical refer- 
ence to the dramatist’s own times, and to a 
ceremony which still survives. One Shake- 
sperean commentator on A Midsummer 
Night’s Dream has the hardihood to suggest 
that when “ certain stars shot madly from 
their spheres, to hear the sea-maid’s music,” 
there was a great pageant at Kenilworth, and 
the sidereal phenomena were only fire-works, 
the sea-maid but a hired singer on the orna- 
mental water in the grounds. After that, it 





is permissible to assert with boldness that 
Shakespeare in the scene above quoted had 
in his mind the nomination and appointment 
of the sheriffs. Those high functionaries 
have always been chosen willy-nilly, like 
Falstaff’s ragged regiment. To refuse to 
serve is now, as it was then, flat rebellion; 
and probably in the Elizabethan age reluc- 
tance to accept the post was not unheard of. 
Fuller in his ‘‘ Worthies ” does not mince the 
matter. ‘‘ There may be somewhat of truth 
in their spiteful observation,” he says, ‘‘ who 
maintain that the shrievalty in ancient times 
was honos sine onere, in the middle time, 
honos cum onere and in our days little better 
than onus sine honore.” If we are to judge 
from the proceedings in the lord chief- 
justices court on the morrow of St. Martin 
of every year, it would seem that a good 
many land-owners are still of Fuller’s way of 
thinking. That is the day, be it remembered, 
on which the judges meet, together with the 
other great officers of the Crown and Privy- 
councillors, to report to the Privy-coun- 
cil the names of three fit persons for the 
office of sheriff in every county of England 
and Wales. To be eligible, one need only 
have sufficient lands within the county to 
answer the Crown and people. A prelimin- 
ary list of qualified men is prepared by the 
sheriff in office, and given to the judges, who 
revise it, and hear excuses. 

On the morrow of the Purification, the 
names are finally determined on, the first 
on the list being generally chosen, unless 
some valid excuse has been given mean- 
while. Then the names are presented for 
approval to the Queen, who, at a meeting 
of the Privy-council, pricks or pierces with a 
bodkin the list opposite the names of the 
sheriffs appointed. The procedure does not 
apply to all counties. Cambridge and 
Huntingdon have one and the same sheriff 
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between them. The sheriff for Cornwall is | 
appointed by letters patent of the Prince of | 
Wales as Duke of Cornwall. The sheriff of 
Lancashire is not pricked, but appointed at 
a separate time by the Queen as owner of 
the duchy. In Middlesex, the office is exe- 
cuted by the sheriff of London, who is a 
nominee of the corporation. In Westmore- 
land it was hereditary in the Earls of Thanet, 
but the exception ceased to exist with the 
extinction of the title. For‘ Durham, the 
Bishop used to officiate as “‘ Keeper of the 
Queen’s peace,” but the matter is now in 
the hands of the Crown. Sometimes a 
sheriff is appointed whose name does not 
appear in the list at all, and is assigned to the 
county on the sole authority of the Crown. 
Such a one is called a “ pocket-sheriff” 
in common parlance, on the analogy, per- 
haps, of the old “ pocket-boroughs.” It 
may be imagined that the recipient of the 
unexpected and burdensome honor would 
be aghast at the exercise of the prerogative, 
but no protest seems ever to have been made, 
and there can be no doubt that “ pocket” ap- 
pointments are quite legal, if the authority of 
Blackstone is not out of date. The tacit as- 
sumption we are making is, of course, that 
no one would accept the office who could 
help it; and that because if it is not, in Ful- 
ler’s words, ‘‘a burden without honour,” at 
least the honor is too burdensome. The 
case is not one of conscience, as happened 
with the London sheriffdom when the Test. 
and Corporation acts were in force. It is 
said that the Mansion House was built with 
funds raised by fines for refusing to take 
office, which were incurred by Dissenters ; 
and it may well be believed that a round sum 
was raised if the fine was as large as it is now, 
— namely, four hundred and thirteen pounds 
six shillings and eight pence, with an extra 
penalty of two hundred pounds if the origi- 
nal sum is not paid in a certain time. It 


cannot be said that the office is an unimpor- 
tant one; as chief officer of the Crown in 
every county the sheriff has much to do. He 


-Assizes. 





is accorded every external mark of respect, 
ranking before any nobleman in the county, 
and taking precedence even of the lord- 
lieutenant; so that he is not without honor 
in his own land. Why, then, are nien so. 
backward to fill this high place in our 
polity? The answer is simple; the place is 
accompanied with too extensive a responsi- 
bility, and too great expense. No salary is 
at common law attached to it; so men of 
means must be chosen, much on the prin- 
ciple of picking out the fattest goose for kill- 
ing. The unfortunate dignitary is liable to, 
he cannot guess how many, actions at the 
instance of those whom his officers and ser- 
vants have wronged without his knowledge. 
If a wrongful distress be levied, or a mis- 
taken arrest made, on him falls all the blame, 
and from him must come the monetary com- 
pensation. Of such outgoings he can make 
only a doubtful forecast; but there are, in 
addition, certain and unavoidable calls on his 
purse, which he must ruefully grin and bear. 
On him falls the weight of the lodging and 
protection of the judges at the time of the 
If sufficient policesconstables are 
provided, all is well; but even by the recent 
act of 1887, if the police fail, the sheriff 
must have sufficient men in livery to keep 
order and protect the judges. In Scotland, 
on the other hand, the sheriff is a county 
judge, with jurisdiction both civil and crimi- 
nal, and is chosen from the practising advo- 
cates or barristers. 

To understand how much useless and un- 
necessary expense attended the office of old, 
we must turn to a statute of Charles II. which 
prescribes a reform in this regard; enacting 
that no sheriff shall hereafter keep any table 
at the Assizes except for his own family, or 
give any presents to the judges or their ser- 
vants (fancy “tipping” a judge), or —this 
remarkable act proceeds — have more than 
forty men in livery. Yet it is ordained that, 
for the sake of safety and decency, he may 
not have less than twenty men in livery in 
England, and twelve in Wales. No ordin- 
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ary income could in these days support such 
a household. In the time of Elizabeth, 
doubtless, servants were much cheaper, yet 
we are assured that the necessity of main- 
taining such a number of retainers was found 
irksome, and economy was practiced in many 
and doubtless illegitimate ways. “No wise 
man will conclude them to be the less loyal 
subjects for being the more provident fathers,” 
says Fuller of the cheese-paring function- 
aries; and no wise man, it may be added, 
will quarrel with that cautious judgment. 
Who can wonder, after what has been 
said, that few gentlemen of the county, of 
fair income, are delighted at the prospect of 
serving their country in the capacity of high 
sheriff. Year after year are excuses prof- 
fered, and nearly always nominees beg off on 
account of want of means. That is the best 
pretext of all, but there are others which 
have prevailed. Unless there are no other 
fit men (an unlikely accident), no one hav- 





ing served his yearly term can be called 
again to fill the office within three years. It 
used not, again, to be the custom to call 
upon the same family twice in the same 
generation. Practising barristers cannot be 
forced into sheriffdom; and there is known 
and recorded one instance at least of a 
counsel, long retired from active practice, 
who nevertheless kept his name on the 
books of his circuit till he was sixty years 
of age, that he might escape the invidious 
distinction. After sixty, it is believed, one 
is safe. If a sheriff, after appointment, re- 
fuses to serve, he may be proceeded against 
by indictment — to the terrible consequences 
of which one at least has dared to be care- 
less; for in 1874, the sheriff elect of Bed- 
fordshire refused to serve his term, and 
returned the warrant unopened to the Privy- 
council office. Nor does it seem that his 
conduct was visited with anything but a 
genial toleration. — Chamber's Fournal. 
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SCOLDS; AND HOW THEY CURED THEM IN THE “GOOD 
OLD TIMES.’’’ 


By LLEweELLyn Jewiit, F. S. A. Erc., Etc. 


“ Whene’er I try to speak, athwart my tongue a drank is placed.” 
“ Of members ye tonge is worst or best, 
An yll tonge doeth breed unrest.’ 


FEW generations back, in the “ good 

old times,” our forefathers were wont 
to indulge in certain descriptions of punish- 
ments which told not very well for their gal- 
lantry or their seeming propriety. Amongst 
the most curious of these were the Brank, 
and the Ducking Stool, both instruments of 
punishment directed against scolding wives, 
and the Cage, Pillory, Stocks, Finger Stocks, 
Mortar, and Whipping Post, most if not all 
of which were also, in those times, used 
against refractory disturbers of domestic 
peace. With the former of these, only, we 
have now to do. 

Of the brank, that curious and exquisitely 
cruel instrument of punishment by which 
borough physicians sought to cure women 
of an ailment of the tongue, to which they 
are libellously said to be subject, viz., that of 
scolding, we give a few illustrations, of in 
the hope of restoring to use a punishment 
now happily obsolete, but for the purpose of 
drawing attention to one phase in the social 
life of past generations with which probably 
many of our readers are not familiar. 

The ‘“ Brank,” or “ Scolds’ Bridle,” or 
‘Gossips’ Bridle,” as this strange instrument 
has been variously called was, apparently, 
from the many allusions to its application 
which occur in corporation accounts and 
other records, in very general use in this 
kingdom; and in some counties the speci- 
mens still existing are sufficiently abundant 
to testify to its prevalence. In Cheshire alone, 
no less than thirteen examples are still ex- 
tant— how many more have been used and 





lost it is of course impossible to conjecture, 
—jin Lancashire, five or six are still remain- 
ing, and in Staffordshire also, five are known 
to be now in existence. In Derbyshire, to 
its honor be it spoken, only one specimen is 
known to have been kept, and that one was 
at Chesterfield. Others may have been used 
in the county, but at all events, the Chester- 
field example is the only one known, and no 
allusion to the torture in any other place in 
the county has as yet come under my obser- 
vation. Whether the women of Cheshire, 
Lancashire, and Staffordshire, were more 
violent with their tongues than those of 
Derbyshire, or whether the men of these 
counties were more barbarously and cruelly 
inclined, it would perhaps be difficult to say. 
The fact however remains that while in Ches- 
hire thirteen branks now remain, in Derby- 
shire which adjoins it, only one is ever known 
to have existed, and of its having been act- 
ually used no record remains. Of the people 
of Cheshire an old author says: — 


«Their manners seem to be in the main of the 
best sort according to the general idea of man- 
ners. They are sociable in their entertainments, 
cheerful at their meals, liberal in their hospitality, 
hasty, but soon brought to temper, impatient of 
dependence and bondage, kind to the distressed, 
compassionate to the poor, fond of their relations, 
sparing of labour, free from resentment, not given 
to excess in eating, undesigning, fond of borrow- 
ing other people’s property, abounding in woods 
and pastures, rich in meat and cattle.” 


While of those of Derbyshire, Philip Kin- 
der two hundred years ago says : — 


1 This article is taken from an old number of Zhe Religuary. 
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‘“‘The country women here are chaste, and 
sober, very diligent in their housewifery ; they 
have idleness, love and obey their husbands, only 
in some of the great townes many of the seeming 
sanctificators use to follow the Presbyterian gang, 
and on a lecture-day put on their best rayment 
and doo hereby take occasion to goo a gossipping. 
Your merry wives of Bentley wz// sometimes look 
in ye glass, chirpe a cupp merrily yet not inde- 
cently. In the Peak they are much given to 
dance after the bagpipes— almost every towne 
hath a bagpipe in it.” 

Thus, if one of the Cheshire characteristics 
was being “ hasty,” perhaps the being “ soon 
brought to temper” might be the effect of 
using the brank! and other equally strong 
measures. 

The brank consisted of a kind of crown, 
or framework, of iron, which was locked up- 
on the head; and it was armed in front with 
a gag, a plate, or a sharp-cutting knife or 
point, which was placed in the poor woman’s 
mouth, so as to prevent her moving her 
tongue, or it was so placed that if she did 
move it, or attempt to speak, it was cut in 
the most frightful manner. With this cage 
upon her head, and with the gag firmly 
pressed and locked against her tongue, the 
miserable creature whose sole offending, per- 
haps, was that she had raised her voice in de- 
fence of her social rights, against a brutal 
and besotted husband, or had spoken honest 
truth of some one high in office in her town, 
was paraded through the streets, led by a 
chain, by the hand of the bellman, the beadle, 
or the constable; or chained to the pillory, 
the whipping-post, or market cross, to be 
subjected to every conceivable insult and 
degradation, without even the power left her 
of asking for mercy, or of promising amend- 
ment for the future, and, when the punish- 
ment was over, she was turned out from the 
Town-hall, or the place where the brutal 
punishment had been inflicted, maimed, dis- 
figured, bleeding, faint and degraded, to be 
the subject of comment and jeering among 
her neighbors, and to be reviled at by her 
persecutors. 





The brank it appears was never a /ega/- 
ised instrument of punishment; but, never- 
theless, it was most generally used, and was 
one of the means by which those petty kings, 
but arch-tyrants, of provincial towns, the 
mayors, bailiffs, constables, or justices, kept 
up their power and held people in awe. It 
was one of those cruel means by which au- 
thority was preserved and power vindicated, 
at the expense of all that was just, and 
seemly, and rational. Let our readers fancy, 
if they can, nowadays, a man “ presenting” 
his wife to the mayor as a sco/d, or as a gos- 
sip, and claiming that punishment should be 
administered to her: what would they think 
if they saw the poor woman “‘ bridled,” the 
knife point thrust into her mouth, the iron 
hoop locked tight round her jaws, the cross 
bands of iron brought over her head and 
clasped behind, her arms pinioned, a ring 
and chain attached to the brank, and thus 
led or driven from the market place, through 
all the principal streets of the town, for an 
hour or two, and then brought back bleed- 
ing, faint, ill, and degraded. Let them fancy 
all this, and then say whether it is not indeed 
a happy thing that our lot is cast in better 
days than those in which such disgusting 
public punishments could be asked for by 
husbands, or neighbors, inflicted by the au- 
thorities, and tolerated by the people them- 
selves. 

As in Hudibras is said of the cucking 
stool, might also be said of the brank, that 
it is— 

“ An unchristian opera, 
Much used in midnight times of popery, 
Of running after self-inventions 
Of wicked and profane intentions ; 
To scandalise that sex for scolding, 
To whom the saints are so beholden.” 

The brank has frequently been alluded to 
by writers, and its use as “‘a bridle for the 
tongue” will be familiar to most people. 
Old William Bagshaw, the “ Apostle of the 
Peak,” has for the title of a sermon in 1671, 
“The ready way to prevent, on Prov. 30-32, 
with a Bridle for the Tongue.” Gay also 
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alluded to it; and Robert Burns in his poem 
on dining with the young Lord Daer, says 
drolly — 


«« Sae far I sprackled up the brae, 
I dinner’d wi’ a Lord! 


And goving as if led wi? branks, 
And stumpin’ on my ploughman shanks, 
I in the parlour hammer’d.” 


The Chesterfield brank, here for the first 
time engraved, is a remarkably good ex- 
ample, and has the additional interest of 
bearing a date. It is nine inches in height, 
and six inches and three quarters across the 
hoop. It consists of a hoop of iron, hinged 
on either side, and fastening behind; and a 
band, also of iron, passing over the head, 
from back to front, and opening in front to 
admit the nose of the woman whose misfor- 
tune it was to wear it. The mode of putting 
it on, would be this. The brank would be 
opened by throwing back the sides of the 
hoop, and the hinder part of the band, by 
means of the hinges, c, 4, f The constable, 
or other official, would then stand in front of 


TR nt Bs, 
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his victim, and force the knife, or plate, a, 
into her mouth, the dividing band passing on 
either side her nose, which would protrude 


through the opening, 6. The hoop would 
then be closed behind, the band brought 
down from the top to the back of the head, 
and fastened down upon it, at E, and thus 
the cage would at once be firmly and im- 
movably fixed so long as her tormentors 
might think fit. On the left side is a chain, 
d, one end of which is attached to the hoop, 
and at the other is a ring, by which the vic- , 
tim was led, or by which she was, at pleasure, 
attached to a post or wall.. On the front of 
the brank are the initials “T. C.” and the 
date “ 1688,”—the year of the “ Glorious 
Revolution” the year of all years, memorable 
in the annals of Chesterfield, and of the little 
village of Whittington, closely adjoining, in 
which that revolution was planned. Strange 
that an instrument of brutal and tyrannical 
torture, should be made and used at Chester- 
field, at the same moment that the people 
should be plotting for freedom at the same 
place. The brank was formerly in the old 
poor house at Chesterfield, and came into 
the hands of Mr. Weale, the assistant Poor 
Law Commissioner, who presented it to Lady 
Walsham. It is now (August, 1860) still in 
the hands of Sir John Walsham, Bart., and 
the drawing from which the accompanying 
woodcut is executed, was kindly made and 
furnished to me by Miss Dulcy Bell, Sir 
John’s sister-in-law. It is to be hoped that 
this interesting relic may yet find its way 
back to Derbyshire, and may find a resting- 
place in the museum of the county to which 
it belongs. 

One of the earliest examples of the brank 
is that at Walton-on-Thames, which bears 
the date 1633, and the characteristic couplet: 

‘«¢ Chester presents Walton with a Bridle, 

To Curb Women’s Tongues that talk too Idle.” 

It is traditionally said that this brank was 
given to the parish of Walton by a gentle- 
man named Chester, who had by the gossip- 
ing and tattling of a woman to a rich kins- 
man, from whom he had great expectations, 
lost a large and promising estate. An early 





example, of wood, said to be of the time of 
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Henry VIII, is preserved in the Meyrick 
collection, and others, of at least as early a 
period occur in Scotland. 

In some examples, the plate, or knife, 
was evidently intended simply to press down 
the tongue and keep it quiet, while others 
are sharp at the end, for cutting; and others 
again, are covered with little spikes, which 
would lacerate the mouth in all directions. 
One, called the ‘‘ Witches Bridle,” formerly 
at Forfar, is one of the most savagely cruel 
things which could well be invented. In 
the place of the plate or gag, is a kind of 
spur rowel, with three sharply pointed 
spikes; when placed in the mouth the up- 
per spike pierced the roof of the mouth, the 
lower one the palate, while the other bored 


be seen to be almost identical in form with 
some of the English examples. 





At Leicester, a very good example, of the 
same construction as the Chesterfield one, 





the tongue. Added to this is a chain, by 
which the constable could twitch or pull the 
bridle at pleasure(!) and thus add to the 
excruciating pain which his victim must be 
enduring. The accompanying engraving 
exhibits this diabolical instrument which is 
dated 1661, and is described as the bridle 
by which condemned witches were led to 
execution, 

There are several examples existing in 
Scotland,— and indeed the instrument is said 
to be of Scotch origin, and to have gradu- 
ally made its way over the border into our 
own kingdom, where it seems to have been 
gladly adopted,— but we shall only give 
one other illustration, that of Edinburgh. 
This brank was found in 1848, behind the 
oak paneling in the ancient house of the 
Earls of Moray in the Canongate. It will 








exists, and is shown in the accompanying 
woodcut. It has a chain about a foot long 
attached to the back of the hoop. 

At Newcastle-on-Tyne, a very good ex- 
ample is still preserved which has very fre- 
quently been referred to. One of the most 
singular allusions to it is in ‘‘ Gardiner’s En- 
gland’s Grievance Discovered, in Relation to 
the Coal Trade,” printed in 1655, in which 
among many equally curious passages, oc- 
curs the following : — 


“John Willis of Ipswich, upon his oath said, 
that he, this Deponent, was in Newcastle six 
months ago, and there he saw one Ann Bidle- 
stone drove through the streets by an officer of 
the same corporation, holding a rope in his hand, 
the other end fastened to an engine called the 
Branks, which is like a Crown, it being of iron, 
which was musled over the head and face, with a 
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great gap or tongue of iron forced into her 
mouth which forced the blood out. And that is 
the punishment which the magistrates do inflict 
upon chiding and scoulding women, and that he 
hath often seen the like done to others. 

“He, this Deponent, further affirms that he 
hath seen men drove up and down the streets 
with a great Tub or Barrel opened in the sides, 


— 





with a hole in one end to put through their heads 
and so cover their shoulders and bodies down to 
the small of their legs, and then close the same, 
called the new-fashioned Cloak, and so make 
them wear it to the view of all beholders, and 
this is their punishment for drunkards and the 
like.”’ 

It is described and figured by Brande, in 
his ‘‘ History of Newcastle.” For the reduced 
facsimile of Gardiner’s curious plate, given 
above, I am indebted to my friend W. H. 
Brockett, Esq., of Gateshead. A curious al- 
lusion to it also occurs in “‘ Lackington’s Me- 
moirs,” 1795: — 

«« At the Town Hall, Newcastle-on-Tyne, I was 
shown a piece of antiquity called a brank: It 
consists of a combination of iron fillets, and is 
fastened to the head by a lock fixed to the back 
part of it. A thin plate of iron goes into the 
mouth, sufficiently strong however, to confine the 
tongue, and thus prevent the wearer from making 
any use ofthat restless member. ‘The use of this 


piece of machinery is to punish notorious scolds. 
I am pleased to find that it is now considered 
merely as a matter of curiosity, the females of 
that town happily having not the smallest occa- 
sion of so harsh an instrument ; whether it is that 


all females, apprehensive of being included in 
that description, have. travelled southward to 
avoid the danger of so degrading an exhibition, 
or whether other reason is assigned, I forgot to 
enquire. It however affords me pleasure to re- 
flect that the ladies of Newcastle are left at lib- 
erty to adopt a head-dress of their own choosing, 





confident that they possess a more refined taste 
than to fix upon one by no means cal- 
culated to display their lovely counte- 
nances to advantage, as I am persuaded 
the brank would cast such a gloom on 
the fairest of them as would tend much 
to diminish the influence of their charms, 
and give pain to every beholder. It 
may be prudent notwithstanding, still to 
preserve it im “ferrorem, as who knows 
what future times may produce. As I 
esteem it a very ingenious contrivance, 
and as there may be parts of the country 
still to be found, where the application 
of such a machine may be useful in 
some Christian families (I will not say 
all, having sufficient grounds for asserting the 
contrary), I here present you with an accu- 
rate sketch of it, together with the manner of its 
application ; that if any ingenious artist should 
be applied to, he may not be at a loss how it is 
to be made. I would however, advise him to be 
cautious in offering them to public sale, and by 
no means to advertise them, especially if a mar- 
ried man, or having any views toward matri- 
mony.” 


In the Ashmolean Museum at Oxford, is 
preserved one of the more harmless kind, 
the gag brank, one in which the plate is 
rolled over at the end so as not to injure the 
tongue, but merely to press it down and 
keep it still. In this specimen the chain is 
affixed to the front, immediately over the 
nose, instead of at the back or side, and thus 
the poor delinquent, besides being gagged, 
had the mortification of being “led by the 
nose” through the town. In the woodcut, 
for which I am indebted to the Archzologi- 
cal Institute, a is the gag, and 4 the aperture 
for the nose. (see cut page 436). 

A very remarkable brank, in the posses- 
sion of my late much lamented friend, Mr. 
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Carrington, whose death has just taken 
place, was figured in the “ Archzlogical Jour- 
nal,” and is shown in the accompanying en- 
graving. It bears upon it the letter “W” sur- 
mounted by an open arched crown, which 
Mr. Carrington well supposed to denote its 
date; viz., the reign of William III. In it 
the front of the band is made to fit the nose, 
while the lower part of the face is enclosed 
in a plate. It thus partakes somewhat of 





the character of a mask; but not so much 
sO as a very grotesque example in the pos- 
session of Colonel Jarvis of Doddington 
Park in Lincolnshire, which it will be seen 





from the accompanying engraving, has aper- 
tures for the eyes, a prominence to fit the 
nose, and a long funnel-shaped peak pro- 
jecting from the mouth. This example was 
exhibited to the Archeological Institute at 





the meeting at Lincoln and engraved in the 
“ Journal.” 

At Newcastle-under-Lyme in Stafford- 
shire, a remarkably good brank was pre- 
served, and was thus alluded to by the 
celebrated Dr. Plott: — 


“‘ We come to the Arts that respect Mankind, 
amongst which as elsewhere, the civility of pre- 
cedence must be allowed to the women, and that 
as well as in punishments as favours. For the 
former, whereof they have such a peculiar arti- 
fice at New-Castle [under Lyme] and Wallsall 
for correcting of scolds, which it does too so 
effectually and so very safely, that I look upon it 
as much to be preferred to the Ducking-Stoole 
which not only endangers the health of the party, 
but also gives the tongue liberty twixt every dipp ; 
to neither of which is this at all lyable; it being 
such’ a bridle for the tongue, as not only quite 
deprives them of speech, but brings shame for the 
transgression, and humility thereupon before it is 
taken off. Which being an instrument scarce 
heard of, much less seen, I have here presented 
it to the reader’s view (tab. 32, fig. 9) as it was 
taken from the original one, made of iron, at 
New-Castle-under-Lyme, wherein the letter a 
shews the joynted collar that comes round the 
neck ; 4, ¢ the loops and staples to let it out and 
in, according to the bigness and slenderness of 
the neck ; @ the joynted semicircle that comes 
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over the head, made forked at one end to let 
through the nose, and ¢ the plate of iron that is 
put into the mouth and keeps down the tongue. 
Which being put upon the offender by order of 
the magistrate, and fastened with a padlock be- 
hind, she is lead through the towne by an officer, 
to her shame, nor is it taken off, till after the 
party begins to shew all external signes imagin- 
able of humiliation and amendment. 

This example afterwards became the 
property of my friend Mr. Mayer, the emi- 
nent antiquary of Liverpool, from whose 
magnificent collection, I regret to learn it 
has been stolen. 

While speaking of Dr. Plott, it may not 





be out of place to remark, that on the copy 
of his Staffordshire, in the British Museum, 
is the following marginal note supposed to 
be in his autograph. 


“This bridle for the tongue seems to be very 
ancient, being mentioned by an ancient English 
poet, I think Chaucer, guem vide : — 


‘«¢ But for my daughter Julian, 
I would she were well bolted with a Bridle, 
That leaves her work to play the clack 
And lets her wheel stand idle, 
For it serves not for she-ministers, 
Farriers nor Furriers, 
Cobblers nor Button-makers, 
To descant on the Bible.” 
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JURNET, JEW OF NORWICH, AND LADY MIRYLD, HIS WIFE. 


By LEE Max FRIEDMAN. 


HO would look in the musty old 

accounts of the Royal Exchequer 
of England for a romantic love story? Yet 
among these dry records of moneys owed 
and fines collected long ago, in the twelfth 
century, we find a version of the yet older 
tale of true love. It begins uninterestingly 
and blindly with an entry in the Pipe Rolls 
of the thirty-second and thirty-third years 
of the reign of His Royal Highness, King 
Henry the Second (1186-7). 

“ Judzi Anglie debent MMMMM&D 
& XXV marcas & dimidiam, de Miseri- 
cordia Junet de Norwico, cujus Cartas 
habuerunt ad ipsum acquietandum.” 

“ The Jews of England owe fifty-five hun- 
dred and twenty-five marks and a half for 
the amerciament of Jurnet of Norwich, 
whose charters they have for acquitting the 
same.” 

Who was Jurnet of Norwich, what were 
these charters and why were they taken 
away from him and sold to the Jews of 
England ? Herein lies the story. 

These charters were formal acknowledg- 
ments of indebtedness and mortgage deeds 
given to secure loans of money, much the 
same as are our mortgages to-day. Jurnet 
was a young Jew of Norwich, and tradition 
connects him with Gernutus, that ‘“‘ bloudie 
Jewe” of Venice, who formed the basis for 
Shakespeare’s character of Shylock, and 
about whom the old ballad runs: — 


‘* In Venice towne, not long agoe, 
A cruel Jewe did dwell, 
Which livéd all on usurie 
As Italian writers tell. 


«¢ Gernutus calléd was the Jewe, 
Which never thought to dye, 
Nor ever yet did any good 
To them in street that lie.” 





At this time Jurnet was a man, we should 
judge, of thirty years, already a person of 
substance and prominence among the peo- 
ple of Norwich. We can picture him a 
goodly shaped fellow, with curly black hair, 
an olive complexion and intense black eyes ; 
a fellow pleasant to look upon, sharp-witted 
and with a knowledge of men and things, in 
short a man of parts who had studied and 
travelled, with whom the heavy, rustic 
townsmen of provincial Norwich were un- 
able to cope. 

But why did he lose his mortgages ? 
Aye, there is the question. Seek out the 
woman, the French advise, and curiously 
enough we find her not far from Norwich 
in her father’s ancient castle of Erlham. 

The Hautvilles or Hautviles (they were 
not particular as to their spelling in those 
good old days), Lords of Rainham and Erl- 
ham, were a noble old family whose name 
stands prominent on the roll of Battle Abbey 
and to whom the chroniclers devoted many. 
pages in explaining their family honors and 
their kinship to the kings of Naples and 
Sicily and other such fine folk, and how 
they had held Rainham by grant of King 
Stephen as hereditary falconers to the king. 
Now at this time Humfry Hauteville was 
head of the English branch of the family 
and lived at Erlham with Miryld, his lady 
daughter. 

How or where Jurnet, this Jew of Nor- 
wich, met Miryld, the fair daughter of the 
proud Hautevilles, the records do not show. 
He may have come to the castle on busi- 
ness with her father. Perhaps the Norman 
Miryld had brothers, reckless young blades, 
who had fallén into the hands of the Jews, so 
that it was for them that Jurnet called at the 
castle. He may have met her at Norwich 
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town on a busy market day, or he may have 
been of the motley crowd that gazed at her as 
she sat high in the gallery at the tour- 
nament. We cannot tell. Yet meet they 
did, and this bold, bright-eyed, young Jew 
won the love of the high-born lady, and 
they were married in the year of our Lord, 
eleven hundred and eighty-six. 

Now it was not lawful for a Jew to marry 
a Christian, and therefore Jurnet had to flee 
the realm of England and to take his newly- 
wedded bride beyond the sea, and his char- 
ters and chattels were seized and sold to 
other Jews, and the Lady Miryld escheated 
her lands, —all to the great profit of His 
Royal Highness, the King, who, as usual, 
put the purchase price of the charters into 
his pocket and took possession of the broad 
Norfolk meadows of the unfortunate lady: 

This is but the beginning of the story, for 
Jurnet was a man of energy and resource, 
and the Lady Miryld evidently loved her 
dear old England and was unhappy abroad. 
Jurnet too probably had a love for England, 
where he had already madé a fortune and 
gained eminence in the community. We 
suspect that he shrewdly had not left all his 
money behind him in the forfeited charters, 
but had taken precaution for flight, like the 
wise man that he was. So we are not sur- 
prised when three years later, in 1189, we 
find this entry among the king’s accounts : — 

“ Jurnet Judzus de Norwico debett M & 
D C C C marcas, pro habenda residentia 
sua in Anglia cum benevolentia Regis.” 

“ Jurnet, Jew of Norwich, owes eighteen 
hundred marks for having residence in Eng- 
land with the good will of the King.” 

So Jurnet and his family again return to 
England. But this is not all. Not only 
had he the right to return to England “ with 
the good will of the King,” but he had pro- 
vided a new and suitable home for his wife, 
the fair Lady Miryld. For five marks of 
silver, William Curzun, by an agreement 
made ‘in the court of our Lord the King 
at Oxford, in the octave of St. Hilary, in 








the thirty-fifth year of the reign of King 
Henry II, in the presence of John, Bishop 
of Norwich,” and so forth and so forth, 
granted to the said Jurnet a messuage in 
the town of Norwich, “ to be held by him 
and his heirs by the service of four shillings 
per annum.” 

Here we may believe that Jurnet and 
Miryld lived happily in the midst of the 
family which came to them, for we find that 
they had at least two children, a son Isaac 
and a daughter Margaret, a son whom we 
hope was worthy of a father so bold and 
energetic and a daughter as fair and true as 
her lady mother. 

From this time Jurnet and Miryld pros- 
pered, for the Pipe Rolls show that he made 
many new mortgages and succeeded again 
in building up his fortune, and the king 
showed only too often that he had not for- 
gotten this Jurnet, who was living in Eng- 
land “with his good will” for many were 
the heavy taxes which he levied upon him. 

But the tale has yet to run. We find 
that Jurnet and his father-in-law, Sir Hum- 
fry de Erlham, in a most curious way be- 
came friends. The proud old knight had 
come to his son-in-law for help, and Jurnet 
lent him money on mortgages. But even 
this was not enough, and Sir Humfry got 
into a dispute with his brother, Sir Ralf, 
over a business transaction. We believe 
that this was but a pretext. 

We suspect that Sir Ralf, for a suitable 
cash consideration had induced his august 
sovereign to make over to him the lands 
which the Lady Miryld had escheated, and 
that since then he had looked with envious 
eyes upon the goodly acres still left to Sir 
Humfry. He was determined to own the 
Erlham estate, that he might set up as a 
country gentleman and take rank among 
the gentlefolk of Norwich town. But Sir 
Humfry would not sell, and what Sir Ralf 
could not get by fair means he determined 
to win by guile. So he went to a certain 
disreputable Jew, Isaac by name, who had 
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a great local reputation for craft and low 
cunning, and together they manufactured 
title-deeds and invented a likely story, but 
‘Sir Humfry stood out for his rights. And 
so in October of 1194, Sir Humfry and Sir 
Ralf had a lawsuit at the assize of Nor- 
wich. 

Sir Ralf, Isaac and their fellow conspira- 
tor “ Ralf, son of Alfred,” came into court, 
produced their forged deeds, swore their 
false oaths, and the jury listened, and after 
the fashion of the day, told what they them- 
selves knew of the case. 

Now Jurnet saw how matters stood, and 
came to the rescue of Sir Humfry, for he 
knew the statute which the king lately had 
enacted. 

“Omnia debita et vadia Judeorum im- 
brevientur, terre, domus, redditus, et pos- 
sessiones . . . et carte przstitorum fiant 
in modium cirograff. Et altera pars rema- 
neat Judzo, sigillata sigillo illius cui pecu- 
nia traditur; et altera pars remaneat in 
arca communi in qua sunt tres serrure, 
unde duo Christiani habeant unam clavem, 
et duo Judzi unam et clericus Willelmi de 
Sancte Marie Ecclesia et Magistri Willelmi 
de. Chimilli -habeant tertiam; . et de 
cetero nullum fiet prestitum, nulla Judzis 
fiet solutio, nulla fiet cartarum mutatio, nisi 
coram predictio vel majori parte, si omnes 
interesse nequiverint. . . .” 

“ All the debts, pledges, mortgages, lands, 
houses, rentes, and possessions of the Jews 
shall be registered . . . and charters shall 
be made of their contracts by way of inden- 
ture. And one part of the indenture shall 
remain with the Jew, sealed with the seal of 
him, to whom the money is lent, and the 
other part shall remain in the common 
chest; wherein shall be three locks and two 
Christians shall hold one key, and two Jews 
another, and the clerks of William of the 
Church of St. Mary and of William of Chi- 
milli shall keep the third . .. and from 


henceforth no contracts shall be made with, 
nor payment made to, the Jews, nor any 





alterations made in the charters except be- 
fore the said persons or the greater part of 
them, if all of them cannot be present.” 

So Jurnet called into court as a witness 
one of these bailiffs or keepers of the Jewish 
records, who testified that there were no 
such deeds as Sir Ralf and Isaac claimed, 
but that Sir Humfry had his land clear of 
the claims of any Jew, or the grantee of any 
Jew, save only the claims which Jurnet 
himself and his family had upon them. The 
court record is clear. 

“ Ralf de Erlham and Ralf son of Alfred 
unjustly disseissined Humfry de Erlham of 
his free tenement in Herlham, ... and 
they (that is the two Ralfs) say that they 
have not disseissined him since they have a 
certain mill, which the jury had visited, from 
Isaac the Jew to farm, . . . and the bailiff 
of the Jews showed a certain charter in 
which it was contained that the same Hum- 
fry had pledged his whole land of Herlham 
to Jurnet the Jew and Miryld his wife, and 
Isaac his son for five shillings principal and 
one penny every week for interest from the 
time Walter de Custances was hallowed 
Bishop of Worcester, and for that reason he 
had delivered that will to the aforesaid Ralf 
de Herlham.” 

Then the jury, like any honest jury, ren- 
dered a verdict for Sir Humfry, but Sir Ralf 
appealed the case. 

We do not know just how matters were 
settled between the brothers, but we believe 
they dragged on for several years until at 
last Sir Humfry became disgusted with the 
whole proceedings and made up his mind 
that he was unfit for business, and that it 
would be better for him to travel. We find 
that in the year 1199 they compromised the 
suit, and Sir Humfry sold all his inheritance 
in Erlham to Sir Ralf for “one hundred 
shillings paid to Humfry for his pilgrimage 
to Jerusalem, and a settlement on Miryld, 
daughter of Humfry, who escheated her 
lands by marrying Jurnet the Jew.” 

So Lady Miryld came into her own again. 
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LONDON LEGAL LETTER. 


Lonpon, September 1, 1898. 


OTHING so conspicuously marks the 

difference between the barrister’s man- 
ner of work in England and the lawyer’s life 
in America as the way in which the summer 
holidays are respectively regarded in the 
two countries. In America the actual day 
of the closing of the term is little observed 
and certainly marks no event in the busy 
lawyer’s routine of work. He closes his 
desk when he gets the opportunity for a 
few weeks’ rest and in all probability enjoys 
that rest only by the sufferance of his part- 
ners, knowing that he will be obliged to 
come back to keep watch, in turn, while 
they take their respite. In this country 
there are no partners and there is no work 
to be done while the courts are closed. The 
.closing day is a fixed feast, falling always 
on the twelfth of August, a day sacred to 
all Englishmen as the beginning of the 
grouse shooting. This year it fell upon Fri- 
day and on that day the massive iron gates 
were closed at the entrances of the Royal 
Courts of Justice, and the great building was 
practically sealed to the outside world, not 
to be opened again until the last week in 
October. Still more remarkable was the 
changed appearance of the courts and 
squares and lanes of the adjacent neighbor- 
hood, made up of the Inner and Middle 
Temples and Lincoln’s Inns. Here evenon 
Sundays there is ordinarily some life, for 
many barristers have residential chambers 
in the upper floors of the buildings, while 
on week days they are thronged with counsel 
in wigs and gowns passing to and from the 
courts, withclients with papers and clerks and 
office boys and the usual attendants of busy 
professional men. This was the scene on 
Thursday, the eleventh; on Friday the 
twelfth, the courts and squares were as deso- 
late as college buildings the day after a Com- 





mencement day. Of the thousand or fifteen 
hundred barristers who make their living, or 
attempt to make it, by the practice of their 
profession not a corporal’s guard was left. 
And this corporal’s guard was hardly rec- 
ognizable, for those who composed it had 
doffed the black clothes and the tall hat, 
which are the invariable parts of a profes- 
sional man’s costume in England, and ap- 
peared in sporting garments and straw head- 
gear. . 

It is true that the courts are opened once 
a week when a vacation judge sits to hear 
applications for summary relief, but the bar 
which practices at this weekly court is not 
only meager as to numbers but is composed 
for the most part of younger members of 
the profession, who take this opportunity to 
pick up work that would otherwise go to 
their seniors. The length of the vacation is 
not only a hardship to those who are strug- 
gling to make a living at the bar, but it is a 
positive denial of justice to many litigants. 
A writ may be served during the holidays, 
but for upwards of ten weeks no pleadings 
can be delivered. The profession does not 
want so long a period of enforced idleness 
and laymen, whose cases are delayed and 
who are caused extra expense by it in more 
ways than one, have protested against it 
until it has come to be regarded in the light 
of a scandal. The reform rests with the 
judges and the leaders of the bar, many of 
whom are really overworked, and all of 
whom have immoderate incomes. To them 
the relief and recreation is naturally very 
welcome and the period of leisure is most 
gratifying. Itis, however, not improbable 
that the agitation for a reduction of the holi- 
days to six or eight weeks will prevail. It 
will at least result in a modification of the 
existing rules so that pleadings may be 
delivered and cases may be prepared for 
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trial. This will give the juniors who really 
need employment work to do and afford 
others opportunities which at present are 
denied to them. 

Lawyers in America, where the practice 
of payment by results, or “‘ contingent fees,” 
is so common, may be surprised to know 
that such a form of compensation is still 
regarded as champerty and illegal in this 
country, and that a solicitor or barrister 
detected in making an arrangement of this 
kind with his client would not only be re- 
garded as acting unprofessionally, but would 
be severely dealt with. The increase of 
actions for libel has caused the leading 
newspaper proprietors to form a union for 
self-protection, and the Newspaper Defence 
Combination, as it is called, has issued a 
report in which it is stated that in the course 
of an investigation it was proved to the 
satisfaction of the combination that a solici- 
tor whose conduct was impugned, had 
entered into a written agreement with his 
client by which he was to receive in satisfac- 
tion of his services one-third of any damages 
which might be recovered. The case was 
reported to the Incorporated Law Society, 
which, after a full and exhaustive inquiry, 
found that this agreement was champerty 
and illegal and -ought not to have been 
entered into. How the solicitor was discip- 
lined, has not been made public, but the 
fact of the inquiry and the report of the 
society will doubtless result in a diminution 
of the number of libel actions. 

The legal consequences of the acquisition 
by the United States of Porto Rico and such 
other territory as may be awarded to it by 
the terms of the treaty of peace, are not 
only of great technical interest now to law- 
yers generally, but are of especial importance 





in America, considering the hostile feeling 
in many parts of the United States toward 
foreigners which has led to the enactment of 
laws preventing aliens from holding real 
estate. The “ Law Journal” in a recerit num- 
ber has carefully discussed the subject and 
cited a number of interesting precedents. 
It is admitted that the inhabitants of a con- 
quered territory become subjects of the 
State to which it is ceded; but treaties of 
peace commonly give them a right to retain 
their former allegiance, though seldom un- 
conditionally. When Alsace and Lorraine 
were ceded to Germany, the inhabitants who 
wished to remain French subjects were 
obliged to leave, although they were al- 
lowed to retain their real property. When 
California was ceded by Mexico to the 
United States, even more liberal and the 
inhabitants were given a year in which they 
might elect to remain Mexican citizens and 
no restrictions were put on their right to 
reside in the ceded territory or to retain 
their property. As regards obligations it is 
commonly agreed that no portion of the 
generat public debt is transferred with the 
territory. It has usually been the policy of 
England to allow a newly acquired colony 
to retain its‘laws. Thus the Roman-Dutch 
law is the law of Cape Colony, Ceylon and 
British Guiana. The costume of Paris was 
retained in Lower Canada and St. Lucia and 
the French Codes promulgated in Mauritius 
remained as the law of the island after its 
conquest by England in 1810. If these 
precedents are followed, the study ofthe old 
civil law and of the more modern Spanish 
law which has been evolved from it will 
doubtless be added to the curriculum of 
American law schools. 
STUFF GOWN. 
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CURRENT TOPICS. 


‘‘ SPECIALLY OF Docs.” — Whenever the Chair- 
man finds himself bored, and there is no new novel 
that appeals to him, he takes down Bishop's ‘* Non- 
Contract Law,” and nearly always finds something 
new and entertaining. Strange to say it was only 
the other day that he discovered that the great author 
has a chapter of four pages, ‘‘ Specially of Dogs,” 
The first section is as follows, 


“ Anomalous. — The position of dogs before the law is 
anomalous. Almost the only thing to be safely said of 
them, in view of all the shifting circumstances in which 
they may be placed, is that they are animals; and that any 
adjective possible to be set before the word ‘ animals’ will 
spoil the truth of the expression. They are and are not prop- 
erty, are and are not domestic creatures, are and are not 
wild ones, are and are not public nuisances, and so to the 
end. The common law has its ideas of them, legislation 
has its different and shifting ideas. And it is the same 
outside of the law; as some forms of philanthropy seek 
chiefly the good of men, others regard dogs as meriting 
the highest protection, and frightened babies tottering in 
their first attempts to walk, as the proper food for dogs. 
Selfishness pets the dog that plays with it and protects his 
accumulated pile; the honest neighbor whom the dog an- 
noys, and whose family it keeps in perpetual trouble, 
vainly protests. We might thus go on through a long enu- 
meration of the moral and legal adjuncts of the dog, all 
anomalous.” 


Mr. Bishop scoffs at the doctrine of imputed neg- 
ligence so long prevalent in England, whereby a 
child loses his suit on account of the carelessness of 
«his father, grandmother or mother’s maid.” 

Mr. Bishop’s grim humor even slops over into his 
index (which he is careful to assure us he made him- 
self). Thus we find: “ THINK duty of legal per- 
sons to, 1211,” and on turning to that section we 
discover that he comes down hard on Lord Bram- 
well, a person of whom it would seem it cannot well 
be said he erred in “ not ‘thinking,” but rather by 
thinking differently from the great majority of thinkers ; 
an animadversion to which Mr. Bishop himself is often 
subject. 

The profession all know that the common law is to 
Mr. Bishop as a fetish, but we have just discovered in 
this work the most slavish expression of this idolatry. 





It is as follows: ‘*As well might we long for a 
change in the One Maker and Preserver of all things 
as in the common law. Yet as we desire that man 
may grow in obedience to his Maker, whereby his 
acts will more and more accurately express the higher 
will, so also we trust that the adjudication of our 
courts will constantly improve in their necessarily 
somewhat imperfect conformity to the common law.” 
Now as what law is, is only to be found in decisions of 
magistrates, and as there is no common-law question 
upon which the magistrates have not made and re- 
ported adverse decisions, it seems somewhat difficult 
to dictate as to which of these priests shall give way, 
and thus enable mankind to find and conform to the 
law. Buta man who is exclusively in love with the 
common law is like one who is in love with the ideal 
woman ; he can’t point her out. So far astray does 
this blind worship lead Mr. Bishop, that as the com- 
mon law excuses a lunatic for ostensible evil doing of 
a criminal nature, so he atgues it ought to absolve 
him from liability for a civil tort(sect.506). So we pre- 
sume Mr. Bishop would excuse those literary thieves 
who continually steal and publish his ideas in law books 
and at whom he is constantly railing as the worst of 
transgressors, if it should appear that they were not of 
sound wits or had a kleptomania in respect to such 
literary wares. 

Mr. Bishop is a keen critic, but like most critics, 
is sometimes chargeable with the very faults which he 
criticises. For example: he criticises the opinion in 
Kingsbury v. Dedham, 13 Allen, 186, an action for 
fright of a horse, caused by a pile of gravel in a high- 
way, because the court deny the liability of the town 
and liken the case to one of a small piece of white 
paper or a tuft of hay lying in a highway and equally 
frightening a horse (p. 457). And yet in his stric- 
tures on Fletcher v. Rylands, the famous case of the 
escape of water from a reservoir, he ridicules the de- 
cision by likening it to the escape of water from a 
bath-tub or of gas from a pipe (p. 387). If the one 
comparison is trivial so is the other. The reductio 
ad absurdum is frequently misleading. The most 
famous example of its use is in Priestly v. Fowler, 3 
M.&W., 1, where on the contention of the liability 
of the master for the consequences of the negligence 
of one servant to another Lord Abinger said, it would 
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make the master ‘liable to the servant if the cham- 
bermaid put him into a damp bed.” 
But with all his faults Mr. Bishop is decidedly the 


. Most original and suggestive writer on law who has 


illustrated our jurisprudence. If he needs more pa- 
tience and allowance than any other, it must be ad- 
mitted that the exercise of this virtue on the reader’s 
part will bring a plentiful reward. He has written 
one of the four ablest special commentaries of this 
country, his work on “ Marriage and Divorce,” the 
other three being Pomeroy’s ‘* Equity Jurisprudence,” 
Dillon’s “ Municipal Corporations,” and +‘ Thomp- 
son’s Corporations.” 


THE Decay oF CurTEsy.— Occasionally an item 
of American legal news reaches us by way of the 
London Law Journal, as for example the following: 

A correspondent sends us the following: “ While look- 
ing up a question of law, I stumbled across the following, 
which is published in the Code of Mississippi as a note to 
the section abolishing dower and curtesy. It is called a 
‘Soliloquy of an old lawyer,’ and was probably extracted 
from a brief, for you can hardly imagine that the codifiers 
would thus have passed their time: ‘ Venerable relics of 
antiquity, you have come down to us from a former gener- 
ation. You have survived the wreck of empires and 
change of dynasties. Born away back in the womb of 
time, whereof the memory of man runneth not to the con- 
trary, you have outlived the War of Roses, passed safely 
through the Protectorate, crossed the ocean, survived the 
great American Revolution and rode out of the storm of 
the late war. Whatever attendants were absent from the 
bridal altar, you two at least were always there; and when 
the bride and groom mutually murmured, ‘ With all my 
worldly goods I thee endow,’ you as priest and priestess, 
sealed the covenant. Like shades you’ve followed the 
twain blended into one and when either fell, one of you 
administered the balm of consolation to the survivor. If 
pure religion and undefiled be to visit the fatherless and 
the widow in their affliction, thy mission has been akin toit. 
Venerable priést and priestess of the common law, fare- 
well! You have been pleasant in your lives, and in death 
have not been divided.’ ” 

Mississippi has also abolished another ancient in- 
stitute, the rule in Shelley’s Case. 

Mississippi was the first state to enact a measure 
of emancipation of married women from the tyranny 
of husbands over their estates. So far as we know 
it is the first to abolish dower and curtesy. Mr. 
Field’s code proposed to do this in New York, but 
Governor Robinson vetoed it on the ground that the 
profane hand of the codifier had been laid on that 
inefficient and inconvenient ark of dower. By the 
way Mississippi is the only State that ever judicially 
pronounced that the husband had a right to chastise 
his wife. Sect. 1608 of the Mississippi code is en- 
titled «« Infants not to lie about their ages,” and in- 
flicts a penalty on false infants who lie in order to 





get strong drink. This is pretty hard on girl infants. 
The opening sentence of the extract above is a para- 
phrase of Daniel Webster’s apostrophe to the surviv- 
ors of the Revolution, in his oration on the laying of 
the corner stone of Bunker Hill Monument. By the 
same code it is a criminal offence to pilfer Wool from 
a dead sheep or milk from a live cow. Mariners are 
exempt from working on roads, probably meaning 
roads on land. Divorce is allowed for excessive use 
of opium, morphine is to be sold only in scarlet 
wrappers. Target shooting at pigeons is prohibited. 
Seed cotton shall not be sold at night. Causing 
death in a prize fight is murder, and boxing pine 
trees is forbidden. ‘Teaching polygamy is a misde- 
meanor. A judge failing to hold court (except upon 
account of high water, sickness, or accident) suffers a 
deduction from his salary, two days for one. Inn- 
keepers shall maintain fire-alarm bells or gongs. 
Cities may tax corn-doctors, pet bear exhibitors, for- 
tune-tellers, lung-testers, feather renovators, roller- 
coasters, muscle-testers, and ten-pin alleys (without 
regard to thé number of pins used). Mere fools are 
not admitted to insane asylums. In the index one 
entry is puzzling: “Fish, explosives, not to be taken 
by.” Does this mean that fish are not to take ex- 
plosives, or that they are not to be taken by explo- 
sives? Ifa physician while drunk, professionally kills 
a person, it is manslaughter. So of the killing of a 
human being by a dangerous animal carelessly kept 
by its owner. Physicians may extract teeth without a 
dentist’s license. Enticing away a laborer is a mis- 
demeanor. Smoking-tobacco may not be given to 
children, but there is no provision as to chewing-to- 
bacco. Dog and cat meat are forbidden to be 
sold. ‘* Swapping babies ” is prohibited. 


DIDN’T RECOGNIZE SHAKESPEARE. — An account 
comes from England showing how some English law- 
yers are apparently unacquainted with the chief 
glory of their country. It is reported that in the pro- 
bate suit of Cartwright v. Cartwright, the will of the 
testator was impugned on the ground that at the 
time of its execution he was not of sound mind, 
memory, or understanding, and the following docu- 
ment, written by the testator, was produced in evi- 
dence of his mental aberration : ‘«* Aunt showed your 
letter with an account of your son’s death. It seemed 
it happened very suddenly. We are sorry to hear of 
the boy’s death.” But all must die, passing through 
nature to Eternity, to die and go we know not where. 
To lie in cold obstruction and to rot, this sensible 
warm motion to become a kneaded clod, and the 
delighted spirit to bathe in fiery flood or to rise in 
thrilling regions of thick-ribbed ice. To be impris- 
oned to the viewless winds and blown with restless 
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violence round the pendant world. We can not 
come at present. Trusting this will not inconve- 
nience you.” This letter which was read as the pro- 
duction of a «* mind diseased,” was heard with con- 
siderable laughter in court. The merriment was 
however directed into another channel when counsel 
in support of the will produced a pocket edition of 
Shakespeare and elicited the fact that the alleged in- 
sane production was merely an adapted quotation 
from memory of certain passages in Hamlet and 
Measure for Measure. Hardly a school-boy in this 
country would not have recognized their parentage. 
Those English must have been of the class of whom it 
is related that one hearing Hamlet for the first time, 
turned to a friend and exclaimed in surprise, «‘ Why, 
how full of quotations this play is!” 


A RuRAL DOctRINE. — To find anything amusing 
in the «* Law Quarterly Review ” is so unusual that it 
ought to be celebrated and commemorated. Lest 
our readers should not discover what we now refer to 
we give below an extract from an article on ‘‘ Contin- 
gent Remainders ” by T. Cyprian Williams in the July 
number : — 

“The true source of the error promulgated in Whitby v. 
Mitchell appears in 1786 in a somewhat confused opinion 
of Mr. Booth, which he afterwards acknowledged to have 
been written when he was in the country and extremely 
engaged. In this he not only stated that a limitation to the 
first son of an unborn tenant for life is a possibility upon a 
possibility, but also asserted that the possible children of un- 
born children are such as the law will not expect. The un- 
soundness, nay, the utter rottenness of this proposition is 
exposed by what has been said above as to the validity of 
gifts to a man’s issue or descendants, But what a wanton 
perversion is here to the doctrine against double possibilities ! 
In the name of our common humanity why should a man’s 
descendants be expected to fail after the first generation. 
Are not our offspring of like passions with ourselves? 
Words fail to express our abhorrence of the monstrous 
unreason of Mr. Booth’s supposition. There was no need 
for him to tell us that his opinion was of the kind that is 
produced ‘in the country’ ; it is evident that he had come 
under the spell of the wood-nymphs. The piping of the 
god Pan must have charmed him till he spake with the 
spirit of Dogberry and of Bumble; for to formulate such 
a doctrine as his is indeed to write down the law an ass. 
Surely our common law is undeserving of this insult. It 
takes due notice of natural phenonema, and favors the 
lawful propagation of the race. Has it not rejected all 
conditions in general restraint of marriage as ‘ repugnant to 
the original institution of the creation of mankind ?’” 





NOTES OF CASES. 


FORTUNE TELLING. — Our prophetic friend at 
Atlantic City, according to the law, is liable to pro- 
secution as a ‘‘ disorderly person,” People v. 





Elmer, 109 Mich. 493. By the English statute he 
would. be ‘*a rogue and a vagabond.” Penny v. 
Hanson,. 16 Cox C.C. 173. In the Michigan case 
the ** Doctor” had testified on his own behalf, and 
admitted that he had advised a woman, one of the 
witnesses for the people, to leave her husband, be- 
cause when he was in a trance he had seen him in 
the act of killing her. (Vide Hawthorne's tale, 
‘* The Prophetic Pictures.”) The able doctor could 
tell how. much money one had in his pocket, and 
what he had eaten during the last twenty-four hours. 


«¢ Map Cow.” — In Rivard v. Rivard, 109 Mich. 
114, an action to set aside a will on account of de- 
lusions of the testator against his children, whom he 
disinherited, it was shown that he became angry at 
them, and turned them. out of his house, telling them 
to **go and eat mad cow.” He was evidently of 
French extraction, and on the trial testimony was 
adduced to explain the meaning of the singular 
phrase. In French it is, *‘/angé de la vache enragé,” 
an expression much used in southern France among 
the country folk, and means, ‘‘ Go and have a hard 
time.” 


THE HusBAND SEDUCER. — The influential Su- 
preme Court of Pennsylvania has now joined the 
noble army of courts which hold that a wife may 
maintain an action against the seducer or enticer- 
away of her husband, be the offender female or male. 
Gernerd v. Gernerd, 185 Pa. St. 549; 40 L. R. A. 
549. The defendant was the husband’s father. The 
court says : — 


“The right of a husband to maintain an action against 
one who has wrongfully induced his wife to separate from 
him seems not to have been doubted since the case of 
Winsmore v. Greenback (decided in 1745), Willes Rep. 
577. The right of a wife to maintain an action for the 
same cause has been denied, because of the common-law 
unity of husband and wife, and of her want of property in 
his society and assistance. There was certainly an incon- 
sistency in permitting a recovery when her husband was 
a necessary party to the action, and she had no separate 
legal existence or interest, and the damages recovered 
would belong to him, but the gist of the action is the 
same in either case. There is no substantial difference in 
the right which each has to the society, companionship and 
aid of the other, and the injury is the same whether it 
affects the husband or the wife. Where the wife has been 
freed from her common-law disabilities, and may sue in her 
own name and right for torts done her, we see no reason to 
doubt her right to maintain an action against one who has 
wrongfully induced her husband to leave her. Generally, 
this right has been recognized and sustained in jurisdictions 
where she has the capacity to sue, notably in the cases of 
Bennett v. Bennett, 116 N. Y. 584, 6L. R. A. 553; Footz. 


+ Card, 58 Conn. 4,6 L. R. A. 829; Seaver v, Adams, 66 
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N. H. 142; Westlake v. Westlake, 34 Ohio St. 621, 32 Am. 
Rep. 397; Haynes v. Nowlin, 129 Ind. 581, 14 L. R. A. 
787; Warren v. Warren, 89 Mich. 123,14 L. R. A. 545; 
Bassett v. Bassett, 20 Ill. App. 543; Price v. Price, 81 
Iowa, 693, 29 L. R. A150; Clow v. Chapman, 125 Mo. 
Io1, 26 L. R. A. 412; Mehrhoff v. Mehrhoff, 26 Fed. Rep. 
14. The New York and Indiana cases cited overrule the 
earlier cases in those States in which a different conclusion 
has been reached. The only decisions in which we find 
the right denied are Duffies v. Duffies, 76 Wis. 374, 8 L. R. 
A. 420; and Doe v. Roe, 82 Me. 503, 8 L. R. A. 833.” 

To the majority may be added Williams v. Wil- 
liams, 20 Colo., 51, and Hodgkinson v. Hodgkin- 
son, 43 Neb. 269: 27 L. R. A. 120; 46 Am. St. 
Rep. 468; and to the minority: Kroessin v. Kroes- 
sin, 60 Minn. 372; 27 L. R. A. 685. 


SPENDTHRIFT Trusts. — One of the most nota- 
ble recognitions of the rights of women in modern 
times is the extension to them of the doctrine of 
spendthrift trusts. This was held in Ashurst’s Ap- 
peal, 77 Pa. St. 464, where Sharswood, J., observed : 
‘« It is true that girls are not so often spendthrifts as 
boys, but they may sometimes be, and if extrava- 
gance in female dress continues as it has begun, the 
fortunes of girls may be as rapidly dissipated in that 
way as by intemperance, gambling, and licentious- 
ness in young men.” This is really dreadful! She- 
luxury in dress put on a par with masculine intemper- 
ance, gambling, and licentiousness! It reminds one 
of the old comedian Clark, who in one of his hayseed 
characters, describing the downfall of a young man 
who went from farm to city, said, ‘*He took to 
desprit games — dominoes.” But we are glad there 
is some way of cutting off the girls’ cigarettes, ice- 
cream, and soda-water. 


Doc-Day Law. — The “ Lawyers’ Reports Anno- 
tated,” in the height of the late dog-days, reported 
a group of dog cases, amply annotated. See 40 
L. R.A. 503-527. The cases are Graham v. Smith, 
Georgia Supreme Court, holding that the owner of a 
dog may maintain trover for conversion of a dog; 
Hamby v. Sampson, Iowa Supreme Court, holding 
dogs to be subject of larceny ; and Citizens’ Rapid 
Transit Co. v. Dew, Tennessee Supreme Court (to 
which we have already called attention), holding that 
a street-car railroad company is liable in damages for 
carelessly running over and killing a dog. All this 
tenderness for dogs at the very season when they 
are supposed to be running around seeking whom 
they may devour and infect with their own madness ! 
In the twenty-two part pages of notes in fine type, 
we dare say, from what we know of the character of 
the L. R. A. annotation, may be found references to 
every important dog case, here or elsewhere, on the 
points involved. By the way, we wish the L. R. A. 1 





would not string their notes along under a few lines 
of the case-text, but place them in full at the end of 
each case, and also print them in larger type. The 


.L. R.A. and the ‘American State Reports” people 


must think the old lawyers are all dead, and that 
there are never going to be any more; at least we 
infer so from their ill-considered devices to cram 
close and save space. 


ANGLING. — It will be gratifying to lawyers to be 
assured that if they go a-fishing on a dark night, on 
water that is infested with sunken trees and snags 
unknown to them, and get drowned, their bereaved 
families may still have the benefit of accident insur- 
ance, although the policies are to be void in case of 
‘* voluntary exposure to unnecessary dangers.” Col- 
lins v. Bankers’ Acc. Ins. Co. 96 lowa, 216; 59 Am. 
St. Rep. 367. The angler is not bound to drag the 
stream beforehand for dangerous obstacles of this ° 
kind, nor to take a skilled pilot. This doctrine will 
prove soothing to Mr. Cleveland and other dis- 
tinguished legal gentlemen who are addicted to the 
noble and athletic sport of angling. It seems to us 
that there has been a recent decision to the same 
effect about a huntsman going up a steep bank trail- 
ing his gun. As Mr. Emerson said to a guest who 
declined pie at breakfast, ‘* Why, what is pie for? ” 
so we inquire, ‘* What is an accident insurance for, if 
not for just such occurrences ?” 


‘* Looks” AS EvIDENCE. — In Thornton v. State, 
113 Ala. 43; 59 Am. St. Rep 97, a murder case, 
a witness, the sheriff, was allowed to testify that he 
met the accused the day after the murder, and that 
he ‘* looked frightened ” when he saw him. It seems 
tous that this is going too far, especially as the ac- 
cused was a negro and would naturally look that way 
no matter how innocent. Looks as indicating health 
or sickness or anger or madness or drunkenness, 
and the like, may be the proper subject of testimony, 
but as indicating guilt or innocence may be quite 
misleading, and are certainly very unreliable. Earlier 
decisions of the same court, now disapproved, that 
evidence should not be allowed that a person looked 
‘* downcast,” or ‘* excited,” or ‘‘ serious,” commend 
themselves much more strongly to our judgment. A 
sheriff, full of the sense of his own importance, and 
perchance suspicious of a negro whom he meets, 
might very well imagine, perhaps arouse, terror in 
the sable countenance. The exhibition of emotion 
or an utter stolidity of countenance would be alike 
inconclusive. That decision, in Greenfield v. People, 
85 N. Y. 75, that it was proper to show that a pris- 
oner accused of having murdered his wife, shed no 
tears on account of her death, has always seemed to 
us extremely unjust. 
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EVANSVILLE, IND., Sept. 6, 1898. 
The Editor of the Green Bag : — 

Dear Sir,— Apropos of your article, “ Legal 
Antiquities,” in the June number, I wish to quote 
from an ordinance of our city (Evansville, Ind.), 
passed in 1859, and, so far as I know, still in 
force : — 

««,... And it shall not be lawful for any person 
or persons to purchase or sell, or to make any con- 
tract or agreement for the purchase or sale of any 
meat, vegetables or other provisions or marketings 
. .. « previous to the opening of said markets by the 
Market-master; nor shall it be lawful for any person 
. ... to purchase any article... . at said markets, 
during market hours, for exportation or re-selling, 
nor shall any person... . sell or offer for sale at 
said markets any article . ... which such person 

. . may have purchased or forestalled, at any 
place, while on the way to, or designed or intended 
for either of said markets... . ” 

A severe penalty is provided. 

Respectfully, THeEop. J. MOLL. 


ATLANTIC City, N. J., Sept. 9, 1898. 
Editor of the Green Bag: — 

Irving Browne’s article in September GREEN 
Bac, on “ Practical Jokes,” calls to mind an ex- 
tremely amusing incident which took place in the 
trial of Wartman v7. Swindell, 54 N. J. L., 589, 
quoted at page 380. 

John W. Wartman was a member of the Cam- 
den County Circuit until recently, when he was 
disbarred by the Supreme Court for unprofes- 
sional practices. In size he was very short and 
corpulent, and in disposition quite loquacious, 
and inclined to spread himself in argument. 
During Circuit he was accustomed to drive into 
Camden, hitch his horse in front of the Court 
House, and go inside to attend to his business. 





On this occasion he found some one had taken 
the reins from his horse, and consequently poor 
stumpy, fat John was seen by his fellow members 
of the bar stumping down Market Street in the 
broiling sun, with perspiration streaming from 
every pore, and his horse and buggy trailing 
slowly behind. 

This offended his dignity ; it was actionable ; 
and, being somewhat of an expert in damage 
cases, the above suit resulted. Verdict for the 
defendant. Error to the Court of Errors and 
Appeals. Case sent back for trial de novo. 

At the new trial, defendant was not repre- 
sented, and took no part in the trial; in fact, I 
do not think he was present in court. After 
Wartman had put in his case, Justice Garrison 
looked inquiringly around, but seeing no move- 
ment on the part of anyone representing the de- 
fense, he directed Wartman to proceed with his 
argument. After Wartman had concluded, and 
the justice was about to make his charge, Col. 
James M. Scovel, a local celebrity only rivaled by 
John J. Crandall, of the same circuit, arose, and, 
in an off-hand, indifferent and apparently disin- 
terested manner, asked the indulgence of the 
court for a few words in behalf of the defendant. 
It was granted. Only as Scovel could do, he 
said: “ Gentlemen of the jury: This plaintiff has 
been grievously injured. He is entitled to dam- 
ages. Just think! What has he lost? Why, 
gentlemen, he has lost his time! He has lost 
his reins! and, yes, gentlemen, he has lost his 
breath! He is entitled to damages, I say. (A 
pause.) May be as much as seventy-five cents, 
but what do you say to fifty cents?” Amid 
hearty laughter he sat down. The jury retired, 
and returned in a few minutes with a verdict of 
thirty-seven and a half cents in favor of Wartman. 

W. W. C, 


—— 





FACETIZ. 


‘“‘ TALKING about neckties,” gayly remarked the 
Western sheriff, as he deftly arranged the noose, 


| “here’s something that is perfectly killing.” 
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Custom House Orricer: “Open your trunk. 
Have you anything but personal property?” 

DisTINGUISHED LawyeR: “ What do you call 
personal property?” 

“ Don’t you know what personal property is?” 

‘‘ Well, there’s no real estate in it.” 


An Iowa judge relates an amusing incident 
that occurred in his court when a colored man 
was brought up for some petty offense. The 
charge was read, and as the statement “The 
State of Iowa against John Jones” was made in 
a loud voice, the colored man’s eyes bulged out 
of their sockets. and he seemed perfectly over- 
come with terror and astonishment. When he 
was asked if he had anything to say, or pleaded 
guilty or not guilty, he gasped out: “ Well, yo’ 
honah, ef de whole State o’ Iowa is agin this one 
pore nigger, I’se gwine to give up right now!” 


Tuat canny Scot had a very keen sense of the 
fitness of things, who, when asked if he had ever 
been in a court of justice, replied, “ No, but I’ve 
been before the judge.” 


A FARMER forwarded a letter to a town, in- 
scribed, “To any respectable attorney.” The 
postmaster returned it, indorsed, “‘ None here.” 


Younc Lawyer: “I spent nearly an hour yes- 
terday trying to convince that client of mine he 
was innocent.” 

Otp Lawyer: “Oh, well, never mind; you’ll 
probably be able to convince the judge he’s guilty 
in half the time.” 





NOTES. 


THE following is the syllabus of a case recently 
reported in the Pennsylvania District Court Re- 
ports :— 

“When a cow, city-bred and country-sold, 
dissenting from her changed environment, and 
disregarding the right of her purchaser, returns 
to the city and conducts herself upon the high- 
way in a manner prejudicial to little children, and 
repugnant to municipal ordinances, a constable 
who recognizes her as an old acquaintance, and 
extends the friendly shelter of his barn, being 





assisted therein by a policeman, is not guilty of 
obstructing the latter in performance of duty by 
subsequent refusal to surrender possession with- 
out evidence upon the record showing special 
authority in the policeman from the mayor 
under the ordinance involved, because, in the 
absence thereof, neither officer had the exclusive 
right, and hence the constable being prior ix 
tempore was potior in jure. 

Semble, a case which involves, upon certiorari, 
the juridical relation of a cow to a constable, and 
of both to a policeman, demands more elaborate 
consideration than courts usually bestow upon 
litigation originating before justices of the peace. 


THE most interesting fact about the building 
of Wormwood Scrubbs prison, in England, is 
that the plans for its construction were drawn by 
a convict in his cell, while undergoing the proba- 
tionary nine months toa long term of imprisonment, 
says “ Tit-Bits”. The man had been originally 
an architect, and among the foremost in his pro- 
fession. He was a gentleman both by birth and 
education, but in early life began to abuse his 
natural gifts, and at the time was undergoing his 
second term of imprisonment for forgery. The 
completion of the work occupied nearly six 
months, and was effected under great disadvan- 
tages. In place of a table he had to pin his paper 
to the wall of his cell, moving it around with the 
sun in order to obtain the best light. The prison 
authorities consider this marvelous specimen of 
architectural drawing the finest piece of work 
ever done by an English convict. It measures 
five feet three inches by five feet six inches, 
being drawn to the scale of a hundredth part of 
an inch. The convict displayed the greatest 
interest and pride in the erection and completion 
of the prison, which was built entirely by convict 
labor. The bricks were made on the premises, 
or at some adjoining land leased for the purpose. 
The iron castings came from Portland prison, the 
granite from Dartmoor, and the Portland stone 
from: Portland. 


THE laws of Prussia provide that if an article is 
lost, the finder can claim one tenth of its value 
when he returns it to the owner. The German 
empress recently lost her insignia of the Royal 
Order of Victoria and Albert, which includes me- 
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dallions of the queen and Prince Albert, sur- 
rounded by brilliants. This jewel was found by 
a porter, who received a reward of a hundred 
marks, but he contends that the article is worth 
considerably more than a thousand marks ($250), 
and he has brought an action against the cabinet 
of the empress in order to obtain a larger sum. 


Liquor may be sold in the House of Commons 
without a license, the police magistrate having 
dismissed the summons against its bar-keeper. 
As the “ Daily News”’ puts it: “ If the House of 
Commons wants liquor, the House of Commons 
will have liquor, and all the courts in England 
cannot control the legislative power.”’ 


DaNIEL AMBROSE, the colored postmaster of 
Pickens, Miss., ‘was induced to make a will in 
which he bequeathed to a Mr. Pinkston the post- 
office and “all appurtenances thereunto belong- 
ing, to have and to hold during the lifetime of 
the said Pinkston.” 


A THREE-HUNDRED-YEAR-OLD lawsuit between 
the village of Burgsinn and the Lords of Thiin- 
gen, over the ownership of the Burgsinn common 
wood, has come to an untimely end by the Bam- 
berg Supreme Court’s giving final judgment for 
the village. 


A PRISONER in Sydney, Australia, who was re- 
cently sentenced to one year’s imprisonment, 
asked the judge to make the sentence one year 
and one month. It seems that convicts sen- 
tenced to a term of more than one year are en- 
titled to a remission of two months and five 
days for good conduct, while those sentenced for 
twelve months or under must serve their full 
terms. 


Tue following note of how criminals are made 
reaches us from a clergyman who has been con- 
ducting a mission in one of her majesty’s prisons. 
‘The prisoner’s story, which is given in his own 
words, suggests that there is an aged as well as a 
juvenile offenders’ problem, and it reminds us 


painfully of the harsh and hideous administration | 


of justice which amateur magistrates too often 
indulge in : — 





‘I have been locked up three times. As long 
as I was in work I was never in trouble; then I 
got out of work, and everybody preferred putting 
on younger men. I was hungry— did you ever 
know, sir, what it was to be downright hungry? 
Well, I begged at a door. I knew it was wrong, 
but I begged, and I got locked up for it. When 
I came out, I said, ‘I won’t do that again.’ So 
I got some leather and cut out a pair of boot- 
laces, and tried to sell them. Then I got run in 
again for hawking without a license. When I 
came out, I said, ‘I won’t do that again.’ And 
I walked and I walked, and could get no work, 
nor find food either. I was dead beat, and I lay 
down under a hedge — then I got locked up for 
sleeping out of doors.” — London Chronicle. 





CURRENT EVENTS. 


NINETY reporters are employed in the gallery of 
the House of Commons. 


THE Liverpool docks, one of the wonders of modern 
commerce, extend along the Mersey a distance of six 
and a half miles. 


THERE are 230,000,000 copies of newspapers pub- 
lished every month in the United States, and yet 
occasionally a new paper is started to supply a ** long- 
felt want.” 


THAT instrument called a ‘ protocol,” which 
stopped the war between the United States and 
Spain, derives its name from very ancient times. 
Like many other English words derived from other 
languages, ‘‘ protocol” has long since lost its origi- 
nal meaning. It is derived from the Greek ‘+ protos,” 
meaning first, and ‘‘kollan,” meaning glue; and 
meant originally a sheet glued in front of a manu- 
script, bearing the writer’s name and other particu- 
lars. From this the meaning evolved into. that of a 
rough draft of a document, and was so used by the 
Romans, who called it ‘*protocolium.” The defi- 
nition of the word as used in modern diplomacy is 
given as a rough draft of any document or a docu- 
ment preliminary to some transaction. It likewise is 
defined as “a diplomatic document or minute of pro- 
ceeding signed by friendly powers in order to secure 
certain diplomatic ends by peaceful means.” It is the 
meaning given before the last that must be applied to 
the instrument signed by Embassador Cambon and 
Secretary Day. This is a preliminary instrument 
created to secure peace at once, and is at the same 
time a rough draft of the probable future agreement. 





| 
| 
| 
| 
| 
| 
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A REGULARLY organized system of relieving pov- 
erty has been in vogue in China for more than two 
thousand years. It is said that an organized system 
of charity prevailed among the Egyptians twenty-five 
hundred years B. C. 


THE greatest bay on the face of the earth is that of 
Bengal. Measured in a straight line from the two in- 
closing peninsulas, its extent is about four hundred 
and twenty thousand square miles. 


A Famous brigand was lately shot in public execu- 
tion at Belgrade, Servia, but the firing party and the 
spectators were horrified, when the smoke lifted, to 
see a second body beside the brigand’s. «+ fon 
Dieu! there are two of them!” exclaimed the Black 
Mousquetaire. The second man’ proved to be a 
newspaper correspondent who had approached too 
near in order to obtain a realistic account for his 
paper. He was successful in increasing its circula- 
tion. 


A RECENT report issued in Germany says that 
3,574,501 hectolitres of beer were absorbed in Berlin 
in 1897, “so that each inhabitant drank 206 litres.” 
In 1892 the average consumption was 16g litres. 


‘¢ IMPRISONMENT for life is the extreme punish- 
ment that can be given the assassin of the Empress 
of Austria, according to the laws of Switzerland. 
There is not yet a federal penal code in Switzerland,” 
the Swiss minister says. 


iT seems that it is beneath the dignity of an Indian 
prince to sleep, or to be, in fact, at any time under 
one of lower rank. In Amsterdam, at the time of the 
coronation of Queen Wilhelmina, the hotel proprie- 
tors were much put out on learning that the top of 
the house was the part which the Indian princes in- 
sisted upon lodging in, and that all the gorgeous 
decoration and furnishing of the lower floor were use- 
less from an Oriental point of view. The prince of 
higher rank would never occupy an apartment under 
one of lower. 








LITERARY NOTES. 


THE complete novel in the September issue of 
LipPINCcoTT’s is ‘* The Touch of a Vanished Hand,” 
by the late Miss M. G. McClelland. ‘* The Crom- 
well Case,” by James Raymond Perry deals with the 
unravelling of a supposed murder. Henry Holcomb 
Bennett, in «* A Charge in the Dark,” describes an 
experience of the National Guard which resembles 





actual war. Felix L. Oswald writes of «* War Hys- 
terics,” and Frances M. Butler of «*‘ War Songs.” 
«« Monarchies and Republic,” are considered by Fred- 
eric M. Bird, with special reference to our relations 
with England. ‘* New York in the Seventies,” is a 
previously unpublished chapter from M. E. W. Sher- 
wood’s recollections. 


THE ATLANTIC MONTHLY for October contains an 
article by Mr. Dicey on *‘ England and the United 
States.” Carl Schurz contributes a paper on ‘* Eng- 
lish Friendliness to Us’; and there is an important 
article on ** Our Duty to Lands taken from Spain.” 
There are also statements by school superintendents 
called «* Confessions,” which, as they are written 
anonymously, set forth the interesting problems of 
public-school life very candidly and vividly. 


In the September CENTURY, Prof. Dean C. Worces- 
ter writes of «* The Malay Pirates of the Philippines.” 
Theodore S. Woolsey contributes a study of +* Spain 
and Her American Colonies.” Emile Ollivier is rep- 
resented by an important paper on ‘* America, Spain, 
and France.”’ The problem of the retention and ad- 
ministration of Island territory is discussed from 
opposite points of view by Hon. Carl Schurz, in 
«¢ Thoughts on American Imperialism,” and by Hon. 
Whitelaw Reid, in «*‘ The Territory with which we 
are Threatened.”” Edward Emerson, Jr., tells of his 
adventures ‘* Alone in Porto Rico,’ and Walter 
Russell recounts ‘‘ Incidents of the Cuban blockade.” 
President Daniel C. Gilman contributes a paper 
on ‘* Alexis de Tocqueville and his Book on America 
— Sixty Years After.” Dr. Daniel G. Brinton’s paper 
on ‘* Popular Superstitions of Europe,” and the final 
article by Prof. Benjamin Ide Wheeler on ‘+ The 
Seven Wonders of the World,” have characteristic 
illustrations by André Castaigne. There are two 
stories, ‘* His Version of It,” by Paul Leicester Ford, 
in which the leading characters are horses, and ‘+ His 
Word of Honor,” a character sketch by Bliss Perry. 


THE AMERICAN MONTHLY REVIEW OF REVIEWS, 
for September, presents the usually timely features. 
The various events connected with the end of the 
war with Spain are fully discussed by the editor, 
while the Porto Rican campaign, from start to finish, 
is described by John A. Church. Henry Macfarland, 
a Washington journalist, contributes a character 
sketch of William R. Day, the Secretary of State. 
Charles Lowe, the English biographer of Bismarck, 
and W. T. Stead, furnish a rich fund of anecdotes re- 
garding the late ex-chancellor. 
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THE leading article in APPLETON’s POPULAR 
SCIENCE MONTHLY for September is a discussion of 
‘* Geological Water Ways Across Central America,” 
by J. W. Spencer. Other interesting articles are 
“Curiosities of American Coinage,” by A. E. Outer- 
bridge, Jr. ; «* The Nationalization of the Swiss Rail- 
road,” by M: Horace Micheli; ‘*College Women 
and the New Science,” by Mrs. Charlotte Smith 
Angstman. This number contains also a sketch of 
Charles Goodyear, the discoverer of the vulcanization 
process in connection with the rubber industry. 


THE war articles in the September SCRIBNER’S are 
led by Richard Harding Davis’s account of “The 
Rough-Riders’ Fight at Guasimas.” It is the fullest 
as well as the most thrilling account of the fight yet 
published, and will stand as the historical picture of 
that famous event. Edward Marshall, the heroic 
correspondent who insisted on dictating his account 
of the fight while supposed to be dying on the field, 
is now in a New York hospital and has written his 
recollections of the Guasimas fight. The wife of a 
naval officer, Anna A. Rogers, writes an amusing 
love-story of the fleet at anchor at Old Point. C.D. 
Gibson draws the second chapter of the story in 
pictures of ‘*A New York Day.” A brief article 
describes the famous railway now building to the top 
of the Jungfrau. 


Mr. GEORGE E. GRAHAM and Mr. A. M. Goode, 
contribute to McCLuRE’s MAGAZINE for September, 
accounts of the destruction of Admiral Cervera’s 
fleet as witnessed by themselves from Commodore 
Schley’s flagship, the “Brooklyn,” and Admiral 
Sampson's flagship, the «* New York.” A sister of 
Mrs. Abraham Lincoln contributes an article giving 
reminiscences and recollections of Mrs, Lincoln. 
Hamlin Garland gives an account of General Custer’s 
last fight in the actual words of Two Moon, an 
Indian chief still living, who took part in it. 


HARPER'S MAGAZINE for October contains “On 
the Roof of the World. Notes from my Journey 
through Asia,” by Sven Hedin; ‘* The Span o’ Life, 
a novel, Part 1.” By William McLennan and J. N. 
Mcllwraith; «+ Social Life in the British Army,” by 
a British Officer. Second Paper; ‘‘Our Future 
Policy,” by the Hon. John G. Carlisle ; “ An Author’s 
Reading and its Consequences,” a story, by Mrs. 
Burton Harrison; ‘*Our Navy in Asiatic Waters,” 
by William Elliot Griffis; “The Sultan and his Sur- 
roundings,” by Sidney Whitman; +* Pancho’s Happy 
Family, a story of the Battle of Manila,” by 
Henrietta Dana Skinner; ‘* Mr. Gladstone. Re- 
miniscences, Anecdotes, and an Estimate. Third 
Paper.” By George W. Smalley. 





WHAT SHALL WE READ? 


THE Life Publishing Co. has just issued a volume 
of exceeding interest, entitled, Zhe Yankee Navv,} 
in which the author traces the history of our navy 
from its birth to the destruction of Cervera’s fleet. 
The book is beautifully gotten up and and is filled 
with interesting illustrations. It is a delight to the 
eye and a treasure house of valuable information. 


1 THE YANKEE Navy by Tom Masson. Illustrated. Life 
Publishing Co., New York, 1898. Cloth. $1.00. 





NEW LAW-BOOKS. 


Tue Lire oF JUDGE JEFFREYS. By H. B. Irvine, 
M. A., Oxon. Longmans, Green & Co., New 
York, 1898. Cloth. 


This is one of the most interesting books we have 
had the pleasure of reading for a long time. Mr. 
Irving does not believe that Jeffreys was nearly as 
black as he has been painted, and the reader will lay 
aside the volume with the feeling that, perhaps, after 
all, the judge was not quite the judicial «* monster” 
that we have been taught to regard him. Jeffreys 
lived in troublous times, and Mr. Irving maintains, 
that while in some instances he may have been guilty 
of flagrant injustice and displayed uncalled for brutality, 
still on the whole, those brought before him received 
only their just deserts. Whether or not Mr. Irving 
is correct in his deductions, the book contains a 
most graphic description of the rise and fall of a 
remarkable man, and after having the darkest side 
of Jeffrey’s character so constantly presented, it is 
pleasant to turn to a work wherein the author has a 
kindly word to say for one who has been the object 
of so much execration. 


A Hanpsook or Bankruptcy Laws embodying 
the full text of the Act of Congress of 1898 
and annotated with references to pertinent 
decisions under former Statutes. By H. 
CaMPBELL Brack. West Publishing Co. St. 
Paul, Minn. 1898. Cloth. 


This is a timely work and will be of much aid to 
those of the legal profession who have cases arising 
under the new Bankruptcy Law. The annotations 
are very full, and special prominence has been given 
to the elucidation of those questions which will 
probably first come before the courts for settlement 
— questions, that is, of jurisdiction, of procedure, 
of the persons and corporations entitled to take 
advantage of the law, or liable to be proceeded 
against under it, and in regard to the acts of bank- 
ruptcy upon which a petition in involuntary cases 
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may be founded. Wecommend the work as care- 
fully and thoroughly prepared and one which should 
find a place on every lawyer's table. 


‘Cope MUNICIPAL DE LA PROVINCE DE QUEBEC 
annoté. Par J. E. Beparp, C. R. C. Theoret, 
Montreal, 1898. Cloth. 


The Municipal Code of the province of Quebec is 
here presented in both French and English, and 
accompanied with a full alphabetical index. The 
annotations are exhaustive and the volume must 
prove invaluable to Canadian lawyers. It will also 
be in demand by all law libraries on this side of the 
line. 


New York NEGLIGENCE Cases classified, accord- 
ing to the facts. Prepared and edited by T. 
F. HamILTon of the New York Bar. Remick, 
Schilling & Co. New York. 1898. Law 
sheep, $6.50. 

This volume contains a complete collection of all 
reported negligence cases decided by all the New 
York State Courts to January 1, 1898. The busy 
lawyer will find these cases classified according to 
the facts of each case, thus having ready at hand a 
complete brief upon almost every conceivable ques- 
tion likely to arise. A long and tedious examination 
of digests and text-books is avoided and the practi- 
tioner is enabled without loss of time to turn to all 
the cases bearing upon the point in controversy. The 
work will be appreciated not only by New York law- 
yers but by the profession at large. 


A TREATISE ON THE Law oF CRIMINAL EVIDENCE 
including the rules regulating the proper pres- 
entation of evidence and its relevancy; the 
mode of proof in particular cases of crimes, 
and the competency and examination of wit- 
nesses. With full references to the decisions. 
By H. C. UNDERHILL, LL.B. of the New York 
Bar. The Bowen-Merrill Co., Indianapolis and 
Kansas City, 1898. Law sheep. $6.00 met. 


In this treatise Mr. Underhill gives us a clear com- 
prehensive and systematic treatment of the law of 
criminal evidence. After a careful examination of 
the work it seems to us in every way satisfactory and 
admirably acapicd to the needs of the profession, 
and we are confident that it will be appreciated, as it 
deserves, by both Lench and bar. Some nine thous- 
and cases are cited all of which have been carefully 
examined and analyzed by the author and the treatise 
as brought fully down to date. 

Those matters which are common to civil and 
criminal proceedings are fully discussed from the 
standpoint of the criminal practitioner and in the 





form they usually assume in criminal trials, such as 
the exclusion of privileged communications, proof of 
handwriting, primary evidence, expert and opinion 
evidence, the rule of the res gestz, judicial notice, 
newly discovered evidence, etc. The relevancy of 
evidence and the mode and means of proof of 
particular facts in the various classes of crime are 
also exhaustively treated. The work is a valuable 
addition to our legal text-books. 


THe HicHway Law or New York STatTE, to- 
gether with all other Statutes of the State, 
General and Miscellaneous, relating to the 
Subject of Highways. Edited by H. Noyes 
GREENE of the Troy Bar. Matthew Bender, 
Albany N. Y., 1898. Lawsheep. $3.50 met. 


This work contains in full all statutes of New 
York State or parts of statutes relating to highways. 
These consist of the general highway law, all the 
pertinent general laws, and over thirty miscellaneous 
statutes, not heretofore repealed or rendered obsolete 
and dating back to the laws of 1817. It also con- 
tains the text of the new ‘* Good Roads Bill.” It is 
an invaluable aid, not only to the lawyer in his every- 
day practice, but to town boards and officers, high- 
way commissioners, pathmasters, overseers and other 
highway officials, and to all bicyclists. 


THE AMERICAN STATE Reports, Vol. 61. Con- 
taining the Cases of General Value and Au- 
thority decided in the Courts of last resort of 
the several States. Selected, reported and 
annotated by A. C. FREEMAN. Bancroft- 
Whitney Co., San Francisco, 1898. Law 
sheep. $4.00. 

This volume contains a number of important. de- 
cisions, and Mr. Freeman’s annotations are valuable 
and exhaustive. We can only repeat our oft ex- 
pressed appreciation of this series of Reports and 
heartily commend it to our readers. 


Tue Tax Law OF THE STATE OF NEw YorK. The 
Tax Law of 1896 with all amendments to 
date. Edited by H. Noyes Greene of the 
Troy Bar, with a chapter on the Powers AND 
Duties oF Assessors by J. NeEwron FIERO. 
Matthew Bender, Albany, N. Y., 1898. Law 
sheep. $3.00 mez. 

New York lawyers and assessors will find this 
work of great value. It is carefully and thoroughly 
annotated and brings the legislation as to assess- 
ment and taxation down to the close of the last 
session of the New York legislature. A complete set 
of forms proved by the best authorities on the subject | 
is added. 
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